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In this book, legal scholars, philosophers, historians, and political scientists
from Australia, Canada, New Zealand, the United Kingdom, and the United
States analyze the common law through three of its classic themes: rules, rea
soning, and constitutionalism. Their essays, specially commissioned for this
volume, provide an opportunity for thinkers from different jurisdictions and
disciplinesto talk to one another and to their wider audience within and beyond
the common law world. Thisbook allows scholars and studentsto consider how
these themes and concepts relate to one another. It will initiate and sustain a
more inclusive and well-informed theoretical discussion of the common law’s
method, process, and structure. It will be valuable to lawyers, philosophers,
political scientists, and historians interested in constitutional law, comparative
law, judicial process, lega theory, law and society, legal history, separation of
powers, democratic theory, political philosophy, the courts, and the relationship
of the common law tradition to other legal systems of the world.

Douglas E. Edlin is an assistant professor of political science at Dickinson
College.
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DOUGLAS E. EDLIN

The common law is today as fertile a source for theoretical inquiry as it has
ever been. Around the English-speaking world, many scholars of law, philoso-
phy, politics, and history study the theoretical foundations and applications of
the common law. Nevertheless, these scholars too infrequently speak directly
to one another, across jurisdictional or disciplinary boundaries. In an effort to
foster that dialogue, and to frame and contribute to the discussion, this book
is organized around certain classic common law concepts or themes: com-
mon law rules, common law reasoning, and common law constitutionalism.
This thematic structure will help to emphasize the book’s contributions to our
understanding of the common law and to wider debates about rules, reasoning,
and constitutionalism. At the same time, the division of this book into its three
constituent parts should be understood as heuristically rather than hermetically
motivated. Given the nature of theorizing about the common law, these themes
inevitably and fruitfully overlap. Where the common law is concerned, it is
difficult to write about rules without also writing about reasoning, and it is
difficult to write about constitutionalism without also writing about rules. To
theorize meaningfully about the common law, we need to see how these dif-
ferent concepts and domains of thought relate to one another. We need to see
the wide-ranging theoretical and practical importance of the common law asa
mode of legal thought, a body of lega doctrine, and a structural force in the
relationships of governmental actors and institutions at a constitutional level.
Common law judges attempt to do “justice in the individual case’* while
also understanding and, in some sense, proffering the individualized judgment
as a statement of arule or proposition that can be applied through the doctrine
of precedent to a generalized category of similar cases. For the common law,
judgments are individual statements of normative evaluation placed within an

1 See, eg., Bell v. Thompson, 545 U.S. 794, 830 (2005) (Breyer, J., dissenting); Red Sea
Insurance Co. Ltd. v. Bouygues SA., [1995] 1 AC 190, 200 (quoting Chaplinv. Boys, [1971]
AC 356, 378); Davisv. Johnson, [1979] AC 264, 311 (Cumming-Bruce, L.J., dissenting).
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existing and evolving system, which are claimed as a contribution to ongoing
public debate and to the articulation of public standards of governance. If the
common law judgment is accepted as correct, it will be instantiated within
the legal system as a genera rule properly applicable to a range of similar
or analogous circumstances. The common law’'s preoccupation with reason
and judgment stems from its public claim of the intersubjective validity of the
applications of reason in judgment, for if a particular judgment is valid for a
given instance then it should be valid for all like instances.

I will mention, but not pursue here, the observation that in this respect
common law judgments might be understood to track the form of Kantian
synthetic a priori judgments.” There may be important connections between
Kant's work on aesthetic judgment, in particular, and the common law.® For
Kant, though, the cognitive structure and nature of synthetic a priori judgments
appear to remain substantially constant across different domains of inquiry
(aesthetic, moral, scientific) and when directed toward different intellectual
ends (beauty, right, truth). The usefulness of this parallel turns, then, on the
question of whether the same could be said for common law judgmentsin the
legal domain that are directed toward, perhaps, justice.

The claim of intersubjective validity touches upon the three sections of this
book in different ways. Some theorists approach the issue of intersubjective
validity by studying the use of precedent in the formulation of lega rules,
which are binding (vel non) under certain conditions and in accordance with
preexisting legal practices and standards. Larry Alexander and Emily Sherwin
examine the waysin which prior case decisions function as ruleswhen guiding
the decisions of later judges, and John Gardner explores the positive nature of
legal norms produced by courts, legislatures, and otherwise within the common
law tradition. Other theorists concentrate on the range of instances in which a
prior judgment should be deemed to possess precedential force. In other words,
these theorists examine the scope of precedent by asking when and why cases
arerelevantly like prior decisions so that analogical reasoning may be deemed
an appropriate method for understanding a later case in light of an earlier

2 Cf. Immanuel Kant, First Introduction to the Critique of Judgment (Irvington Publishers,
1965), 15 (“[T]hefaculty of judgment . . . isnot simply acapacity of subsuming theparticular
under the universal whose concept isgiven, but also the converse, of finding the universal for
the particular”); Ted Cohen and Paul Guyer, eds., Essays in Kant's Aesthetics (University
of Chicago Press, 1982), 12; Paul Guyer, “ Introduction” in Paul Guyer, ed., The Cambridge
Companion to Kant (Cambridge University Press, 1992), 20-1; Paul Guyer, Kant and the
Claims of Taste (Harvard University Press, 1979), 1-10, 68-9, 110-16, 1337, 143—7.

3 Seegenerally Michael Denneny, “ The Privilege of Ourselves: Hannah Arendt on Judgment”
in Melvyn A. Hill, ed., Hannah Arendt: The Recovery of the Public World (St. Martin's
Press, 1979), 263 (“1f Kant had been an Englishman he might have noticed that the same
sort of reflective judgment [operative in aesthetics] seems to work in the common-law
tradition. .. asense for justice devel ops through case precedents much as a taste for beauty
devel ops through the appreciation of exemplary models of artistic excellence’).
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one. These questions, and others, are addressed in the contributions of Melvin
Eisenberg, Gerald Postema, and David Dyzenhaus and Michael Taggart. The
final group of scholars, James Stoner, T.R.S. Allan, and Jeffrey Goldsworthy,
consider the ways that common law principles and rules structure and limit
the government and its citizens in common law nations with varying norms of
legislative supremacy and varying forms of fundamental rights.

Whether in the form of precedential rules, legal reasoning, or constitutional
principles, the common law’s claims of intersubjective validity also help to
explain why the essaysin this book addressissues of justification and authority,
in one fashion or another. The common law method requires judges to defend
as well as define the normative standards that are formulated and refined in
the course of resolving legal disputes. The reasoned judicia opinion isaform
of public discourse that articulates — to the litigants whose case is decided, to
the individuals who will be bound precedentially by that case in the future,
to the range of actors to whom the opinion may be applied anaogically, and
to the government that may be constitutionally required to respect that opinion—
alegal result, alega rule, and alegal rationale for every decision supported
by a justificatory opinion. In terms of legal authority, the justification for a
common law norm is as important as the norm itself, because in an important
sense the justification of the common law norm is the source of its ongoing
authority. Common law judges do not just say what thelaw is, they explain why
the law is that way. Those public explanations and justifications demonstrate,
or attempt to demonstrate, to the public and to the government the law’s claims
of legitimacy and authority.

Rules

Beginning with common law rules, Larry Alexander and Emily Sherwin exam-
ine the definitive place of precedent in the decision making of common law
judges. Their work touches upon the role of precedent in relation to the com-
mon law itself and to the normative aspects of rules and rule-oriented decision
making. They consider a range of views about the role of precedent in judi-
cia reasoning and argue that common law judges should treat prior judicial
decisions asrulesthat bind their instant decisionsjust astheir instant decisions
should be treated as binding rules by future judges. As Alexander and Sherwin
see it, if judges always reasoned perfectly, precedent would be binding solely
in proportion to its moral correctness. But because judges sometimes make
mistakes, precedent minimizestherisk of judicial error while maintaining doc-
trinal and systemic stability. Moreover, Alexander and Sherwin argue that one
commonly accepted rationale for the doctrine of precedent — providing equal
treatment for litigants — actually does not hold up in practice, because no two
litigants are ever identically situated. The decision whether to follow precedent
always, inevitably, turns on a judicia determination of when and whether to
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decide that two litigants are, for precedential purposes, similarly situated. That
determination cannot accurately be described as the decision to follow or reject
precedent.

Alexander and Sherwin argue for arule model of precedent. The rule model
providesjudgeswith areasonably definite and workabl e standard fromwhich to
begin their reasoning in alater case. Although lessideal than perfectly executed
al-things-considered moral reasoning in every case, the advantage of the rule
model for human judges s that fewer or less significant mistakes will be made
systemically than if every judge attempted to engage in her own independent
moral evaluation in every case.

Assuming broad social and political consensus on the need to resolve coor-
dination problems as well as possible, along with disagreement about how best
to achieve these resolutions, Alexander and Sherwin focus on the place of the
judicial process as an authoritative public forum for concluding interpersonal
disputesin aplural society consistent with widely shared societal commitments
to fairness and equal treatment. In this context, Alexander and Sherwin believe
that judicial decisions should meet requirements of publicity (via published,
reasoned opinions), reliance (in binding the litigants to the result and achieving
finality for their dispute), and consistency (in guiding future actorsby theresults
achieved in prior cases).

Alexander and Sherwin conclude by reaffirming that precedent rules are
rules and they examine some further advantages of and challenges for the rule
model of precedent. First, they ask whether the rule model would require that
precedents establish rules explicitly and concretely or whether precedent rules
could be gleaned implicitly from prior decisions. Implicit precedent rules sacri-
ficemany of theadvantages of coordination and |egitimate expectation provided
by explicit rules, and implicit rules may not force courts to consider the conse-
quencesof their decisionsas carefully asthey would when self-consciously pro-
mulgating aruleto governlater decisions. Nevertheless, Alexander and Sherwin
argue that there are sufficient limiting forces within common law methodol ogy
to permit the formulation of precedent viaimplicit rules. Most fundamentally,
to function asaprecedent rule, animplicit rule cannot simply be extracted from
a case or cases by later courts reading a rule back into those decisions; the
rule must have been intended as a normative statement when it was written. In
other words, Alexander and Sherwin argue that the rule/principle distinction
obtains when locating precedent statements, and these statements must possess
the form and function of rules, not principles.

While later courts cannot simply interpolate precedent rules into decisions
that cannot fairly be read to contain them, later courtsdo serve animportant role
in determining the contoursof aprecedent rule and the appropriate occasionsfor
itsapplication. Intheabsenceof any precedent rule, Alexander and Sherwin note
the conventional view that judges may employ analogical reasoning to reach an
outcomethat, even if not governed by aprecedent rule, might at least be guided
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by and consistent with existing precedent rules. They question whether thisview
isaccurate. If the later outcomeisfully consistent with existing precedent, then
the outcome was, in fact, an application of that (perhaps implicit) precedent
rule. If no precedent rule exists, then the later court may engage in abduction of
aprinciple from the case law, but as an example of precedent formulation this
processwould suffer from the defects of the model of principles. Alexander and
Sherwin believe that a presumption in favor of a precedent rule is the best way
to achieve balance between doctrinal stability and substantive development in
the common law (a point to which Melvin Eisenberg will return in his chapter).

Like the common law, legal positivism originated in England. Curiously,
given their shared birthplace, there is a widely held suspicion that legal posi-
tivism cannot fully account for the various ways in which legal rules are for-
mulated within the common law tradition. In particul ar, the claim is sometimes
made that positivism cannot account for common law rules created by cus-
tomary and judicial processes. This view tends to see the common law as
problematic for positivism's commitment to a rule of recognition,* and this
view tends to claim that positivism’s commitment to a domain of authoritative
legal sources restricts and distorts our understanding of judicial decision mak-
ing.> Some contemporary legal theorists have attempted to rebut, or circumvent,
these criticisms of positivism through the development of more sophisticated
articulations of the rule of recognition and the sources thesis.®

4 See, e.g., Richard A. Posner, The Problematics of Moral and Legal Theory (Harvard Uni-
versity Press, 1999), 93 (“Hart’sbook [ The Concept of Law] does not even contain an index
reference to ‘common law.” The common law is an embarrassment to his account. ... The
common law cannot be fitted to the idea of arule of recognition.”). The lack of an index
reference notwithstanding, Hart apparently believed that his version of positivism could
accommodate the common law. See, eg., H.L.A. Hart, The Concept of Law (2nd ed.)

(Oxford University Press, 1994), 265 (“[SJomelegal principles, including some basic prin-

ciples of the Common Law, . .. are identified aslaw by the ‘pedigree’ test in that they have

been consistently invoked by courts in ranges of different cases as providing reasons for

decision...”). See also Hart, The Concept of Law, 95-7, 11617, 134-5, 145-6.

This criticism of positivism is contained in Ronald Dworkin's classic exchange with Hart

over the “rule/principle” distinction. See generally Ronald Dworkin, Taking Rights Seri-

ously (Harvard University Press, 1978), 22—31. Although the two points are closely related
in certain respects, the rule/principle criticism and the rule-of-recognition criticism are

conceptually distinct. See Dworkin, Taking Rights Seriously, 71-2.

6 Seegenerally Joseph Raz, The Authority of Law: Essayson Law and Morality (Oxford Uni-
versity Press, 1979), 45-52, 68-9; David Lyons, Principles, Positivism, and Legal Theory,
87 YaleLaw Journal 415, 4234 (1977); Philip Soper, Legal Theory and the Obligation of a
Judge: The Hart/Dworkin Dispute, 75 Michigan Law Review 473 (1977); Jules Coleman,
Negative and Positive Positivism, 11 Journal of Legal Studies 139 (1982). These efforts by
positiviststo respond to Dworkin and other criticsled to more nuanced distinctions between
so-called exclusive and inclusive positivists, which are best left for another time, except to
say that Hart himself expressly endorsed inclusive positivism (also known as “ soft” posi-
tivism or incorporationism) in the Postscript. See Hart, The Concept of Law, 250. In fact,
Hart’s position on this point was fairly clear long before he wrote the Postscript. See, e.g.,
Hart, The Concept of Law, 204 (“In some systems, as in the United States, the ultimate
criteria of legal validity explicitly incorporate principles of justice or substantive moral

(&)
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John Gardner approachesthese explicit and implicit criticisms of positivism
from a different direction. Rather than accept that modifications to the rule of
recognition or the sources thesis must be made, Gardner explains that, if we
properly understand the three modes by which common law rules are created,
we will see that H.L.A. Hart's positivism is quite capable of explaining their
creation and recognition aslegal sources. Gardner analyzeslegislated law, cus-
tomary law, and caselaw by considering how each category of law ismade. More
specifically, Gardner examines the creation of law in each category according
towhether it isexpressly made, whether it isintentionally made, and whether it
is made by one or more agents. This taxonomy allows Gardner to demonstrate
that legislated law is made expressly, intentionally, and through the acts of an
agent while customary law is not made expressly, intentionally, or through the
actsof an agent. Caselaw occupiesamiddle ground: It isnot expressly made, it
may beintentionally made, and it is made through the act of asingle (individual
or institutional) agent.

Gardner then considers the relationship of the common law (as a type of
law) with the Common Law (as a legal tradition). On this analysis, Gardner
explains, common law isan amalgam of caselaw and customary law. Using the
doctrine of stare decisis as an example, Gardner demonstrates that the common
law consists of case law together with judicial customary law. In Common Law
systems, Gardner suggests, case law exists as an autonomous source of law,
which need not be (and is not) devoted solely to statutory interpretation; case
law in Common Law jurisdictions often importantly involves the devel opment
and interpretation of prior case law. Case law can usefully be related to cus-
tomary and statutory law, as Gardner does, but Gardner also points out that in
Common Law systems case law also exists as a categorically distinct source
of law.

Gardner concludes by explaining that all three categories of law —legislated,
customary, and decisional — are forms of positive law. The fact that customary
and case law are not legislated sometimes|eads people to conclude, mistakenly,
that they are not positive or posited law. The error here, as Gardner points out,
isthat customary and case law are still made by someone, even though they are
not always made expressly or intentionally. Indeed, as Gardner emphasizes, all
law is and must be positive law. Throughout his analysis, Gardner applies the
work of positivists such as Bentham, Austin, and Hart. In doing so, Gardner
exposes the errors of certain theorists (some of whom are positivists) who
assumethat all law must be understood on the model of |egislation. Helikewise

vaues..."); H.L.A. Hart, Essays in Jurisprudence and Philosophy (Oxford University
Press, 1983), 361 (“[A] constitution could include in its restrictions on the legislative
power even of its supreme legislature not only conformity with due process but a com-
pletely general provision that itslegal power should lapse if its enactments ever conflicted
with principles of morality and justice”) (first published in 1965).
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offersaresponseto those who have asserted that positivism cannot reconcilethe
common law with arule of recognition that delineates adomain of authoritative
legal sources.

Reasoning

Like the formulation, interpretation, and application of its rules, another of the
central and abiding aspects of the common law that has always commanded
the attention of its scholarsisits mode of reasoning. The uses of precedent and
analogy, as well as the common law judicial obligation to provide reasoned
decisionsfor lega rulings, arevital to the workings of the common law system
and to the methods and results of practical reasoning more generally. These
issues arise in the context of several related sets of debates: whether precedent
is truly alegal standard or a socia practice, the normative justifications for
precedential constraints, whether legal reasoning by analogy actually exists,
whether anal ogical reasoning differs from deductive reasoning, the role of ana-
logical reasoning injustifying judicial determinations, the relationship between
analogical and precedential reasoning, and the relationship between anal ogical
reasoning and the creation or presupposition of rules. Moreover, some writers
contest the claim that thereis anything especially unique or val uable about |egal
or judicia reasoning.

Melvin Eisenberg addresses several of these issuesin his chapter. Eisenberg
arranges his study of the principles that can and should inform common law
legal reasoning around four claims. The first is that courts should make law
in the absence of legislated rules. Institutionally, the common law judiciary
resolves private disputes and, in doing so, formulates and refines the legal
principles that regulate private acts. Given the legislature’s preoccupation with
public law matters as well as the functional differences between codification
and adjudication, Eisenberg arguesthat courtsfulfill animportant social role by
generating binding legal normsasaby-product of resolving legal disagreements
among citizens. A crucial link between rule making and reasoning according to
Eisenberg isthat, when generating legal norms, courts must engagein aform of
legal reasoning that isfamiliar to and may bereproduced by thelegal profession.
This allows lawyers to advise clients with some confidence and success about
the state of the law and the legality of clients' actions.

Eisenberg’s second claim bal ances the formulation of legal doctrine against
the principles of political morality upon which social norms have developed.
Legal sources recognized as authoritative, which Eisenberg calls doctrina
propositions, must be considered in relation to the moral, political, and empiri-
cal commitments and understandings of the society in which the law operates,
which Eisenberg calls social propositions. In other words, we cannot fully
apprehend the meaning of alegal rule without also contemplating the reasons
for that legal rule.
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This point relates directly to the third prong of Eisenberg's argument.
Eisenberg emphasi zes the distinction between the existence of alegal rule and
thejustification for that legal rule. Therecognition that aparticular ruleisiden-
tified asalegal rule through some authoritative source does not justify ongoing
deference to that legal rule. Only socia propositions, according to Eisenberg,
can justify doctrinal propositions.

Finally, Eisenberg argues that consistency in the application of legal rules
depends upon the consistent recognition and reali zation of the underlying social
propositions that animate their attendant doctrinal propositions. In Holmesian
fashion, Eisenberg notes that the determination of when two cases are suffi-
ciently alike such that they should be treated alike does not depend upon syl-
logistic reasoning. Instead, this determination depends upon a sensitive appre-
ciation of the social propositions that inform evaluations of salient likeness or
difference in comparing the two cases.

Eisenberg devel ops these four foundational conceptsin an effort to address
a recurring common law dilemma: How can the law remain stable and yet
not stand still?” For Eisenberg, this dilemma is phrased as a tension between
the ideal of doctrinal stability and the ideal of social congruence. Thistension
is cast on a spectrum from rules that comport perfectly with social proposi-
tions on one side through imperfect correlations in the middle and over to
rules that completely disconnect from social propositions on the other side.
Eisenberg attempts to resolve this tension by formulating his basic principle
of legal reasoning: Doctrinal rules should be applied and extended where they
are substantially consistent with socia propositions, but doctrinal rules should
not be applied and extended if they are not substantially congruent with social
propositions.

Eisenberg then evaluates different modes of legal reasoning — use of prece-
dent, distinguishing, and analogy — to analyze the invocation and evaluation of
these concepts and principles in reported case decisions from various jurisdic-
tions. In the end, Eisenberg finds that social propositions are always operative
in common law legal reasoning, implicitly where doctrinal rules are congru-
ent with underlying social propositions and explicitly where judges determine
that a doctrinal rule must be modified because it deviates significantly from
underlying social propositions.

Geral d Postemabeginshisexamination of anal ogical reasoning by grounding
historically what he calls the classical common law conception of this mode of
legal thought. As Postema explains, three elements characterize the classical
conception of analogical reasoning at common law: (1) thisprocess hasaprima
facieclaimto legitimacy in practical reasoning, (2) the method involvesdrawing
inferences from decided cases (or source analogues) to a novel case (or target

7 | am, of course, paraphrasing Roscoe Pound here.
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analogue) to determine the basis for deciding the novel case in the same way
as the decided cases, (3) the determination that a sufficient resemblance exists
between the novel case and the decided cases, which would justify deciding
the latter case in conformity with the precedent cases. In other words, if arule
can be divined by locating the rationale that unifies the resolution of the novel
case and the precedent cases, that ruleis extrapolated from the cases rather than
applied to them.

Postemathen respondsto claimsthat anal ogical thinking (and legal reasoning
moregenerally) isneither autonomousnor distinctive. In defending the viability
of classical common law reasoning by analogy, Postema distinguishes two
types of argument that the critics of analogical reasoning mistakenly attribute
to the proponents of the classical conception of analogical reasoning (or that
proponents sometimes mistakenly advance in an effort to defend analogical
reasoning).

The first type of argument skeptics sometimes impute to the advocates of
analogical reasoning is particularism. Particularists are thought to argue that
practical reasoning requires the identification of shared particular qualities
between two cases. On this account, analogical reasoning involves a relation-
ship between shared characteristics of different cases (the substantive thesis)
and our recognition or apprehension of this relationship (the epistemological
thesis). We may apprehend the relationship between shared particulars through
intuition or disposition or in some other way. However thisrelationship isascer-
tained, skeptics of analogical reasoning respond to the particularist defense in
the same fundamental manner. The substantive thesis cannot sustain analogi-
cal reasoning as a viable method of practical reason, because shared particular
characteristics can never serve as a basis for judgment or action without some
more general principle or rule to guide the determination that these are the
characteristics that matter for purposes of rendering judgment or determining
appropriate action. In other words, particularism fails as a defense of analogi-
cal reasoning precisely because the particulars themselves cannot aid practical
reasoning without some prior standard for determining which particulars are
dispositive.

What distinguishes particul arism from the classi cal conception of analogical
reasoning, properly understood, is the failure of particularism’s epistemol og-
ical thesis. The method of determining germane similarities between casesis
neither intuitive nor dispositional; it is, in Postema’s terms, discursive. Deter-
mining relevant similarities between cases depends, in the classical common
law conception, upon reasoned argument rather than on afeeling or aperception.
Postema helps us see that particularism is not part of the genuine theoretical
framework of analogical reasoning.

Next Postema turns to the other theoretical argument often offered (or
assumed) as undergirding analogical reasoning. He calls this rule-rationalism.
Rule-rationalism avoids the problems of particularism by noting from the
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beginning that analogical reasoning is not merely about detecting similarities
between cases; it is about detecting relevant similarities between cases. And
the determination that similarities are relevant can be reached only through a
preexisting norm that classifies certain qualities as significant. But ultimately
rule-rationalism presents a problem of infinite regressfor anal ogical reasoning.
If the judgment that two cases are relevantly similar necessitates a preexisting
rule to guide that judgment, then there must also be another rule that tells us
which rule to apply when determining the relevant similarity between cases.
And this goes on forever.

Postema countersthe rule-rationalist account of anal ogical reasoning by not-
ing that the rationalist account is committed to a deductive, top-down concep-
tion of reasoning. But as Postema explains, common law analogical reasoning
isnot committed to thisaccount of reasoning. Overemphasison deduction often
|eads people to confuse logical reasoning with correct reasoning. The fact that
aconclusion follows from premises does not necessarily mean that the conclu-
sion is correct. Through analogical reasoning, the common law has always, at
least implicitly, understood this. Asaresult, common law analogical reasoning
demands constant eval uation of an argument’s premises and conclusions. Con-
sidered judgment in the common law tradition is reflective and reflexive. For
this reason, the rule-rationalist account of analogical reasoning is inapposite.

Having distinguished particularism and rule-rationalism from the classical
conception of analogical reasoning, Postema then defends the authentic mode
of analogical reasoning in the common law tradition. In doing so, Postema sep-
arates analogical reasoning into two interrelated levels that he calls anal ogical
reasoning and analogy assessment. Analogical reasoning is the level at which
potential analogues areidentified, and anal ogy assessment isthe level at which
these analogues are evaluated. These stages of reasoning may occur segquen-
tialy or they may occur simultaneously, in a sort of gestalt shifting between
identification and evaluation of potential analogues.

Analogical reasoning is not unique to law. Indeed, as Postema emphasi zes,
analogical reasoning is fundamental to myriad areas of human cognition. For
Postema, though, this is the point. A core feature of analogical reasoning is
the formation of judgments through a discursive process in which judgments
are defended as a result of the articulate or implicit clam by the judgers
(or judges) that their judgments are correct. Postema highlights the Kantian
notion that judges are responsible for their judgments and that errors of judg-
ment (as conclusions reached or reasons given) are considered to be mistakes
that may be criticized, rather than mere aberrations that should be disregarded
(anotion that Hart expressed in arelated context asthe “internal aspect of rules
seen from their internal point of view”®). These general features of analogical

8 Hart, The Concept of Law, 90. See dso id. at 55-7, 137-8.
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reasoning, while not unique to law, are uniquely important to the common law
tradition. The stages of analogy identification, evaluation, reaching judgments,
and supporting those judgments with articulated reasons are defining features
of the common law method of analogical reasoning. Treating like cases aike
requires determining the existing category of like cases, the relevant criteria of
likeness in a given case, and the proper method of articulating the likenesses
when rendering ajudgment about why acaseisor isnot sufficiently like another
so asto betreated in the same manner. As Postema demonstrates, this cognitive
process is best understood not as a form of argument but rather as a mode of
argumentation. Analogical reasoning in law is aways, even (or especialy) at
the reflective level of analogy assessment, aform of practical reasoning. Ana-
logical reasoning is used by judges who must attempt to decide real cases with
concrete consequences for actual people. The legitimacy of the processis ulti-
mately determined by the results reached through the process rather than by a
theoretical defense of the process. Thisis not to say, however, that the process
cannot or should not be theoretically defended. In fact, thisis precisely what
Postema does.

David Dyzenhaus and Michael Taggart analyze a bedrock assumption of
common law reasoning: that judges must give reasons for their decisions. As
they point out, the assumption is that common law judges are under an insti-
tutional obligation to provide the reasons for their decisions in some readily
availableform. AsDyzenhausand Taggart explain, however, the historical real-
ity is more complicated. Although there has long been ajudicial convention in
common law systems to provide reasons for decisions, there has not been a
legal obligation on the part of judges to do so. Although published law reports
began in the sixteenth century and a doctrine of precedent evolved thereafter,
Dyzenhausand Taggart observethat the reasoned first-instance judgment began
with the shift from civil juriesto bench trial sin the mid—nineteenth century and
solidified with the central appeal procedure, which encouraged trial judges,
who were eager not to have their judgments overturned by appellate courts, to
record their reasoning carefully in written opinions.

Dyzenhaus and Taggart also highlight four aspects of the development of
reason-giving by courts that sometimes contrast with modern practice in com-
mon law jurisdictions. First, a judge’s ruling was understood to be separate
from its supportive reasoning. Judges had to decide cases, but they did not have
to explain their decisions. Second, even when a lower court judge provided
the reasons that (he believed) supported his decision, these reasons were not
necessarily part of the record on appeal. The reasons for a decision had to be
made part of the record below if an appellate court were to have the opportunity
to review them. The absence of any enforceablelegal obligation to provide rea-
sons meant that lower court judges frequently did not include their reasoning
in the judgment on appeal. Third, publication of case reports was not always a
prerequisite to citation. Citation by a barrister was considered sufficient proof
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of authenticity and authoritativeness. Fourth, unlike other legal sources, the
authority of the common law came from its acceptance and use by lawyers
and judges, rather than from a formalized statement issued by a governmental
entity.

Dyzenhausand Taggart then explain how thishistorical development of com-
mon law reason-giving informs contemporary practice. They point out that the
dual judicial functionsof dispute resolution and norm articul ation bear different
weightsat different levelsof thejudicial hierarchy. The dispute resolution func-
tion ismost important at thetrial court level, and the norm articulation function
takes precedence at the appellate level. Correspondingly, the fact finding on
which dispute resolution so often turns is the function of trial courts, whereas
the most detailed reason-giving occurs at the appellate level. They aso note
that Australia has, for about a century, imposed alegal obligation on judgesto
give reasons for decisions. This trend has been followed (albeit haltingly) in
the United Kingdom, Canada, and New Zealand. In addition, various statutory,
common law, and supranational means have conspired to create afairly general
reguirement in common law nations for administrative decision makersto give
reasons for their decisions.

The contemporary practice of reason-giving isinformed, as Dyzenhaus and
Taggart explain, by the recognition that modern common law doctrines derive
much of their authority from the persuasiveness of the reasons offered by judges
in their opinions. And coupled with the increased importance of reasoning to
authoritativeness are technol ogical advancementsthat encourage greater length
of opinions and frequency of citations. Theirony hereisthat the availability of
these online resources has aso led, in some jurisdictions, to a bifurcation of
judicial opinions into those with precedential authority (which can be freely
cited in court) and those without this authority (which often cannot be cited as
precedent by attorneys).’

Dyzenhaus and Taggart then argue that the commitment to reason-giving
as justification for the exercise of public power indicates that the command
conception of authority isimportantly inconsistent with the theoretical and his-
torical conception of legal authority in the common law tradition. This point
is echoed and developed in T.R.S. Allan’s discussion of common law constitu-
tionalism. Under the command conception of authority, the commander need
not (and perhaps should not) offer reasonsfor decisions, and the meaning of the
commander’s commands must be ascertainable apart from any reference to the
commander’s underlying reasons for giving the command. Being able to deter-
minethe content of the commandswithout referenceto underlying reasons does
not mean, however, that this content can always be perfectly or mechanicaly
determined. According to Dyzenhaus and Taggart, theorists have understood

9 See, e.g., Richard A. Posner, The Federal Courts: Challengeand Reform (2nd ed.) (Harvard
University Press, 1996), 162—75.



Introduction 13

for some time that interpretation will inevitably be necessary, and so Hobbes,
for example, appreciated the necessity of judges. And the authority of judicial
decisions at common law rests ultimately on the reasoned justifications offered
by judges for their rulings, not on the mere existence of the rulings themselves.
Reason-giving attempts to justify the exercise of power to those subject to that
power. In terms of principle, this demonstrates the relationship of the common
law method to rule of law values. In terms of pragmatics, this demonstrates the
relationship of the subject (as arational actor who understands the reasons for
remaining a subject) to the sovereign.

Dyzenhaus and Taggart then relate their discussion of reason-giving to the
broader frameworks of legal theory within which the common law has been
(or, more frequently according to them, has not been) evaluated. Dyzenhaus
and Taggart divide the legal philosophers who theorize about the common law
into three categories: (1) common law romantics, such as Ronald Dworkin,
who relate the understanding of the common law and the understanding of the
relationship between law and morality to the study of judicial interpretation of
law, (2) political legal positivists, such as Jeremy Bentham, who argue against
the common law system and in favor of aparticular conception of law as part of
abroader attempt to unify thelegal and palitical order, and (3) conceptual legal
positivists, such as H.L.A. Hart, who argue for a conception of law in which
judicial decisionsin hard cases are exercises of strong discretion unconstrained
(in large part) by existing legal norms. The position of conceptual positivists
is, on Dyzenhaus and Taggart's account, contradistinguished from that of the
common law romantics, who argue that, even in hard cases, the right answer in
alegal dispute can be determined from preexisting legal principles, provided
that judges reason correctly.

According to Dyzenhaus and Taggart, conceptual positivists have been con-
spicuously reticent about discussing common law adjudication because, if they
tried to do so, they would be forced to choose between jettisoning the common
law along with Bentham and political positivism or psychol ogizing the common
lawyer (from the internal point of view) aong with Dworkin and the common
law romantics. Dyzenhausand Taggart concludethat thisleaves conceptual pos-
itivismwith aninadequate expl anation of thecommon law asit existsin practice.
By focusing onthe nature of law aspublic rulesrather than on the nature of com-
mon law as the justificatory exercise of public authority, conceptual positivists
are restricted to a notion of judges as quasi-legislators in hard cases. At least
this leaves positivists unconcerned about the notable inattention for much of
common law history to any legal requirement that judges give reasons for their
decisions. After all, Dyzenhaus and Taggart argue, for conceptual positivists
it is the ruling, not the reasoning, that matters most. Although he approaches
the issues from a different perspective and uses different terminology, John
Gardner’s contribution to this volume can be read as engaging, on behalf of
conceptual positivism, with some of Dyzenhaus and Taggart’s arguments.
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On the other hand, the common law romantics have a different problem
where reason-giving is concerned. By assuming the obligation upon common
law judges to explain their judgments with reasons, common law romantics
fail to notice that their account of common law adjudication runs counter to
centuries of common law history. This is why the historical analysis offered
by Dyzenhaus and Taggart is so important to the larger theoretical debate. The
theoretical account of conceptual positivism ignores, Dyzenhaus and Taggart
say, the practice of reason-giving in an effort to conceptualize law as rules,
thereby failing to describe the existing practice accurately. Conversely, the
theoretical account of common law romanticismidealizesthe practice of reason-
giving and failsto explain the historical reality that common law judges are not,
in fact, required to give reasons for their decisions. In the end, Dyzenhaus and
Taggart argue that, so long as the common law tradition fails to incorporate
a unified obligation of reason-giving for legal officias, it will inexorably be
committed, at least in part, to the positivists command conception of legal
authority. At the same time, however, a pervasive obligation of reason-giving
for all legal norms would probably not serve best in areas of law arguably
better suited to amore rule-oriented command conception (such as many areas
of statutory law). Even here, though, the reason-based justificatory nature of
common law decision making meansthat statutes, which may derivetheir initial
authority from acommand conception, must still satisfy areason-based account
of their ongoing authority when challenged in court as, for example, violative
of constitutional principlesintrinsic to agiven regime. Dyzenhaus and Taggart
conclude, therefore, that the common law has managed to achieve a systemic
balance between the legal authority of reasons and commands, and a proper
understanding of this bal ance necessitates more precise attention to legal theory
and legal history.

Constitutionalism

The final area of scholarly interest in the common law addressed in this vol-
ume involves its intrinsic nature as an evolving but enduring articulation of
rule-of-law values. Questionsthat arisein this areaexplore the meaning of con-
stitutional democracy in common law nations. Does the inherent jurisdiction of
common law courtsthreaten the position of legislative assembliesin republican
governments? Does (or can) the common law express fundamental principles
that constrain representative branches of government? Does the common law
possess an inherent constitutional dimension? Attempts to answer these ques-
tions necessitate consideration of theinstitutional aptitudes of and rel ationships
between the judiciary and the legislature, the relationship of common law to
statutory and public law, and the treatment of “fundamental law” in common
law legal systems.
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James Stoner begins this discussion by considering the relationships among
common law, natural law, and the U.S. Constitution. Stoner traces the connec-
tions between law and reason in the writings of Aquinas, Aristotle, Cicero,
Coke, Grotius, Hobbes, and Locke. In thisway, Stoner connects the discussion
of constitutionalism to the previous discussions of reasoning and reason-giving.
Both as aform of public reason and as a mode of constitutional constraint, the
common law provides a means of justifying the exercise of legal sanction and
governmental power to those subject to that sanction and power. In other words,
the historical relation of reason to law in the common law tradition, in theform
of judicia reason-giving and in the form of constitutional texts, is a method
of public justification of the substantive constraints law imposes on the people
and their ingtitutions of government.

Stoner begins his more detailed analysis with the common law. As he
explains, the traditional common law focus was on ancient customs recog-
nized by courts rather than on the principles and norms generated by courts.
The development of a doctrine of precedent was, in itself, evidence of the
common law’s historical commitment to the force and place of reason, because
precedents determined to contradict reason would be overturned or disregarded.
Stoner then mentions the importance of the jury to the common law tradition.
The jury, too, reflects the commitment to custom and reason in the application
of legal standardsto factual disputes. Ordinary community memberswould be
familiar with local customs and could exercise their own reason in determining
the meaning of certain events and in rendering a verdict about legal responsi-
bility and culpability. And, of course, this was also a method of engaging the
community directly in the application of public standards to individual cases.

Stoner then turnsto the writing of the Constitution (or, more precisely, con-
gtitutions) in the United States. The unwritten English Constitution was thought
by the American foundersto leave the central government with too much power
in too undefined and undiluted a form. But the U.S. Declaration of Indepen-
dence from Britain itself makesreferenceto principles of constitutionalism and
to a congtitution, and Stoner explains that this reference, at that time, could
be areference only to unwritten principles of an Anglo-American constitution
(or constitutional tradition). Moreover, the Constitution that was later written
protected against all of the abuses mentioned in the Declaration and provides
evidence that the framers viewed themselves as developing an inherited tra-
dition, rather than creating an entirely new one. The Constitution’s language,
judicia institution, and fundamental rights al refer, in one form or another, to
the existing common law tradition with which the framers were, after all, most
familiar. Stoner’s point here is not to deny the genuine structural and institu-
tional innovations of the U.S. Constitution. On the contrary, Stoner argues that
these innovations — separation of powers, federalism, republicanism — are best
understood, and were understood, not asareplacement of thetraditional system
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of government but rather asareasoned reform of it. Stoner emphasizes here that
constitutional interpretation of all kinds and from all ideological perspectives
must account for the fact that the Constitution’s incorporation of common law
institutions, values, and principles was intended as realizing within a system of
government the best protection of individua liberty.

Thistakes Stoner to his discussion of natural law. Stoner points out the con-
ceptual relationship between thework of John Finnisand that of John Rawlsand
Ronald Dworkin. Finnis and Rawls both devel op theories of justice; Finnisand
Dworkin both writein responseto H.L.A. Hart. But while Rawls and Dworkin
base their work on the Kantian philosophical tradition, Finnis builds his upon
the Thomistic tradition. Here, again, Stoner highlights the themes of reason,
reason-giving, and public justification for legal rulings. Common law constitu-
tionalism and common law reasoning are related in the public requirement (or
expectation) of judicial reason-giving. Stoner argues that Finnis's natural law
theory can serve as a theoretical foundation for common law rules and insti-
tutions just as well as the liberal theories of Rawls and Dworkin can. Indeed,
Stoner says, Finnis may do a better job in thisregard, because hiswork ismore
closely related to traditional common law reasoning. In its engagement with
and reliance upon the reason of every individual, rather than only the reason
of judges and other officials, Stoner suggests that Finnis's natural law theory
actually provides aframework more consistent with popular constitutionalism
within the common law tradition. Natural law and liberalism are, according to
Stoner, actually closely related in their focus on autonomous choice, individual
rights, and the social experience of modern citizens in the polity. In addition,
the natural law theory Finnis articulated offers common law constitutionalism
a theoretical framework and vocabulary to those who seek an aternative to
Rawlsian liberalism.

Stoner concludes his chapter with an application of this natural law frame-
work to the debate about same-sex marriage in the United States. More than
many alternatives, Stoner argues that natural law theory — at least as Finnis
developed it — affords a means of engaging in meaningful public debate about
the policy outcomes and constitutional implications that surround the issue
without preconceptions or polemics. Like the common law, the public debate
envisioned by Finnis's natural law theory depends ultimately upon the reasons
given to justify a result (whether by judges or others). Tradition alone is not
enough. In the end, reliance on precedent is reliance on reason, and as Stoner
mentions with the quotation that begins his chapter, nothing that is against rea-
son is lawful. The debate about same-sex marriage is, or should be, a debate
about what is reasonable and what is constitutional. Viewed from the perspec-
tive of natural law theory, common law constitutionalism is a matter of seeing
that, in an important sense, those amount to the same question.

Trevor Allan begins his discussion of common law constitutionalism by
noting the rel ationship between common law principlesand social mores. Allan
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then notes the relationship between evolving legal principles and aspirational
(and actual) constitutional valuesin common law systems. These social mores
and values inform the evolution of common law norms and reflect the common
law’s commitment to public justification of these norms as reflective of that
society’s moral (and constitutional) commitments. The former point connects
Allan’sessay, in part, to Eisenberg’sdiscussion of thejustification of legal rules
by reference to social propositions. The latter point reflects the connection
between Allan’s analysis of constitutionalism and Dyzenhaus and Taggart’s
discussion of reason-giving, together with Postema’s treatment of deliberative
common law reasoning as necessarily involving public discourse about claims
of justice informed by historical and practical considerations. As Allan goes
on to explain, the common law tradition of reasoned public justification is
itself reflective of a commitment to constitutional government, irrespective of
whether that constitution is written or unwritten.

Allan studies common law constitutionalism through a sustained analysis of
statutelaw and caselaw. He notesthat, likejudicial decisions, legislation derives
its authority not solely from its institutional source but also (and more impor-
tantly) fromits substantive coherence with shared social and constitutional prin-
ciples. The meaning of law, all law, is ultimately derived from and informed by
itsreflection and articulation of public morality as expressed through aform of
public discourse. Like Alexander and Sherwin, Allan emphasizes the impor-
tance of rules for common law adjudication and the relationship of these rules
to shared societal values. The dichotomy often perceived (or assumed) between
legislation and judicial decision obscures the convergence of these two bodies
of law: In practice, the necessity of judicial interpretation means that statutory
rules will not operate in a formalistic manner, and the doctrine of precedent
introduces some salutary stability in the evolution of common law rules. Rep-
resentative government and democratic legitimacy usually demand that judges
enforce the plain terms of statutory enactments. At the same time, however,
Allan argues that this point can aso be overemphasized. Statutory enactments
are themselves always to be understood and interpreted in light of founda-
tional common law principles, and these principles must sometimes be invoked
by courts to ensure that legislation comports with fundamental constitutional
requirements. Just as precedent informsjudicial reasoning and decision making
in novel cases, legidlative intention and purpose guide later judicial determi-
nations of the statute’s scope. Allan’s point here is that analogical reasoning
applies to common law adjudication involving statutes as well as precedents.
In considering the relationship between statutory interpretation and common
law adjudication, Allan notes that content and context cannot be entirely dis-
aggregated. Interpretation requires context, and context is constructed by the
interpreter. This does not mean that statutory purpose and language are wholly
(or even largely) indeterminate. But this does mean that the relevant context
will alwaysinclude explicit or implicit reference to common law principlesthat
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aid in and may constrain available interpretations of otherwise clear statutory
language.

Next Allan considers the correlation between authority and reason in the
common law. Inthe common law tradition, legislationismost accurately treated
not asacommand but asan expression of collectivereason at aparticular pointin
time. Similarly, precedent (particul arly when construed asaline of cases) isalso
often viewed asthe expression of collectivereason over aperiod of time. Statute
law and case law are, then, best understood within the common law tradition
as distinct but concordant institutional expressions of legal doctrine within a
unified constitutional order.’® On this account, legal authority does not exist,
even conceptually, apart from reason; legal authority must always be expressed
(or at least be capable of expression) in light of some reasoned justification.
Therefore, Allan argues, if weimagine apiece of legislation entirely contrary to
demaocratic principles of government and to common law principles of justice—
that is to say, utterly unreasonable legislation — then that legislation would not
be amenable to judicial interpretation or enforcement.

This might seem to conflict with notions of legidlative supremacy (in those
common law systems where that doctrine obtains), but Allan disagrees. Even
where parliamentary sovereignty is understood to be a basic feature of the con-
stitutional architecture, that sovereignty must be exercised in a manner consis-
tent with fundamental rights. Constitutional limitations on legislative authority
exist, whether written or unwritten, in every common law system, because com-
mon law constitutionalism demands reasoned justification for all acts of public
power. In Britain, as Dicey explained with his third definition of the rule of
law,'* this means that constitutional principles are necessarily defined by the
decisions of courts (and sometimes these decisions will involve limiting the
reach of legislative enactments). Moreover, these rule-of-law principles that
create constitutional limitations upon government action “are not the source
but the consequence of the rights of individuals, as defined and enforced by
the Courts.”*? In other words, as Allan goes on to say, the process of statutory
interpretation by courts reinforces the coordination and confluence of institu-
tional authority in common law systems. Democracy and rights coexist, despite
occasiona tensions between mgjority and minority interests, because the sub-
stance of those rights and the content of statutory law must be integrated in the
process of judicial reasoning and decision making. Through the articulation of
public reasonsfor judicial decisions, the courts engage with the people and the

10 See R. v. Secretary of State for the Home Department, ex parte Pierson, [1998] AC 539,
589 (“ultimately, common law and statute law coalesce in one legal system”). See aso
Louis L. Jaffe, English and American Judges as Lawmakers (Oxford University Press,
1969), 20.

11 See A. V. Dicey, Introduction to the Study of the Law of the Constitution (8th ed.) (Liberty
Fund, 1982), 115.

12 Dicey, Introduction to the Study of the Law of the Constitution, 121.
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government in discourse about the meaning of their constitution, their shared
values, and their political and social environment.

Allan concludes his analysis by examining the role of precedent and tra-
dition in the ongoing expression of public values through judicia reasoning
in decided cases. As Allan emphasizes, the institutional, constitutional, and
political responsibility for this expression is shared by the courts and the leg-
islature. Courts do not just serve the sociopoalitical function of resolving, as a
legal matter, contentious moral issues in the face of ongoing public disagree-
ment. Allan believes we must also see that judicial theorizing, perhaps most
especially in hard cases, is also a form of politica theorizing. Individual lit-
igants are necessary participants in the common law judicial process just as
much as those individuals are necessary participants in the democratic politi-
cal process. Moreover, the products of both institutional processes — case law
and statute law — gain their public legitimacy and authority, in part, precisely
because of that participation. The results of both processes must likewise be
justified, in accordance with each institution’s respective structure, limits, and
functions, through a form of public discourse and accountability (e.g., judi-
cial opinions and political elections). This means that, for Allan, the common
law exists as a form of public reason because judicial reasons and results are
derived from the arguments of litigants in court and explain legal outcomes
and legal doctrinesto litigants and to the public. The characteristic methods of
common law reasoning (e.g., precedent and analogy) ensure that current doc-
trine will always bear some stable and meaningful connection to the past; and
common law constitutionalism ensures that legal doctrine will always bear a
meaningful connectionto (sometimesevolving) publicvaluesand constitutional
principles.

In the final chapter, Jeffrey Goldsworthy offers a response to Allan. Like
Allan, Goldsworthy considers the relationship between statute law and com-
mon law specifically and in terms of its broader meaning for issues of par-
liamentary sovereignty, judicial authority, and common law constitutionalism.
Their exchange in this volume continues their ongoing debate in earlier pub-
lished work™® and contributes to the wider debate among British (and other)
constitutional theorists about the ultra vires doctrine and the bases of judicial
review.** The more traditional vires-based view is that English courts derive
their authority to review legislative action from the implicit (or explicit) inten-
tions of Parliament. Given parliamentary sovereignty, a legislative delegation

13 Seg, eq., Jeffrey Goldsworthy, The Sovereignty of Parliament: History and Philosophy
(Oxford University Press, 1999), 239-40, 24765, 270-2, 278-9; T.R.S. Allan, Consti-
tutional Justice: A Liberal Theory of the Rule of Law (Oxford University Press, 2001),
205-7, 216-25, 231-2, 262-6.

14 See generally Christopher Forsyth, ed., Judicial Review and the Constitution (Hart Pub-
lishing, 2000) (anthologizing articles by leading proponents of vires-based and common
law theories of judicial review).
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of authority to an administrative agency necessarily carrieswith it the tacit pre-
sumption that the agency may exercise its authority only as circumscribed by
the statutory directive. Whenever an agency exceedsitslegislative limitations—
and thereby acts ultra vires — Parliament intends for the judiciary to recog-
nize the legislative constraints and restrict the agency’s actions. Theorists who
attempt to harmonize judicial review with parliamentary sovereignty defend
this notion of the ultra vires doctrine as maintaining a meaningful sphere of
judicial review that does not offend the orthodoxy of Parliament’stheoretically
unbounded legal authority.*® Other theorists, such as Allan, argue that the com-
mon law underpins the unwritten British constitution. These theorists argue
that the authentic foundations of judicial review areto be found in common law
principles, which predate and are more fundamental to British constitutional
|aw and theory than parliamentary sovereignty.

Goldsworthy argues that the common law theory of judicia review distorts
the relationship between statute law and case law. The problem concerns alink
between constitutional theory and legal theory. According to Goldsworthy, pos-
itivism views the common law as legal rules that can be made and unmade by
judges, while Dworkinian theory viewscommon law aslegal normsconstructed
by judgesthrough an interpretive process that presentsthe law in its best possi-
blemoral light (given certain constitutional, institutional , historical, social, and
political constraints). Either way, judges occupy an institutional space above,
rather than below, the legislature. As aresult, the common law becomes coex-
tensive with the constitution. Some theorists welcome this as ensuring that al
legal systemsin the common law world remain committed to principles of con-
stitutionalism that have, historically and theoretically, restrained government
power by therule of law. Other theorists argue that the common law theory of
judicial review threatens the core doctrine of the British constitution, and by
extension the constitutions of other Commonwealth nations, while claiming to
recover it. And as Goldsworthy explains, the common law theory is gaining
judicial acceptance in England, Australia, and Canada.

Goldsworthy challenges the theory of the common law constitution histor-
ically and philosophically. Historically, Goldsworthy argues that the common
law did not, and does not, establish thelegal framework of English government.
Goldsworthy considers three questions: (1) what is the nature of the common
law? (2) what isthe scope of the common law? and (3) who has ultimate author-
ity to expound the common law? Using these questions asathematic framework,
Goldsworthy examines common law history from the medieval period forward.
He argues that there has never been one settled answer to any of these ques-
tions and that the prevailing opinion about aspects of these questions has varied
over time. Even the most fundamental and generally established ideas — for

15 See Mark Elliott, The Constitutional Foundations of Judicial Review (Hart Publishing,
2001), 106-13.
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example, that the unwritten English constitution consists of common law prin-
ciples—may carry different connotations during different historical periods. For
example, today this idea may mean that the common law constitution encom-
passes fundamental rights and principles articulated and enforced by common
law courtsthat restrain the government and the people. Centuries ago, however,
theideaof acommon law constitution might have referred instead to customary
law articulated and enforced by Parliament (during the time when Parliament
was also considered a court).

Goldsworthy observes that, during the medieval and early modern periods,
political theorists and lawyers did not seem to believe that common law served
aconstitutional function in the recognition or regulation of governmental pow-
ers. Whether this function considered in relation to royal title and prerogatives,
monarchic succession, or parliamentary authority, Englishlawyersand theorists
have always disagreed about the source of these governmental powers. Some
English theorists and lawyers found this source in the common law, but others
looked elsawhere. Moreover, Goldsworthy argues, reliance on customary law
(asapart of the common law) or reference to famous maxims about the king's
being under the law, does not establish the preeminence of common law at a
constitutional level, either. These references may well have been undifferenti-
ated claims about the authority of natural or divine law. James Stoner’s chapter
examines the relationship between common law and natural law in the early
United States, and Goldsworthy focuses his attention on England, because con-
stitutional development in both systems, while surely related in illuminating
ways, may also be materialy distinct when evaluated in historical context. Of
course, thistoo isa point of contention between Goldsworthy and Allan. Allan
and Goldsworthy seem to disagree about the magnitude of shared constitutional
structures and principles among common law nations.

Thisleadsto Goldsworthy’s philosophical analysis. Goldsworthy notes that
conceptua arguments between those who accept and those who resist claims
of common law constitutionalism amount to arguments about classification of
fundamental constitutional principles as statute law or common law norms. By
classifying constitutional principles, including the doctrine of parliamentary
sovereignty, as common law norms, common law constitutionalists are able
to conclude that these principles ultimately depend upon the courts for their
articulation and interpretation. Goldsworthy explains, however, that we must
evaluate these claims in light of four competing conceptions of the common
law: (1) the positivist conception of common law as judge-made rules, (2) the
conception of common law asthe professional customsand practicesof thelegal
profession, (3) Dworkin’s conception of common law asjudicially constructed
legal principles derived from the best interpretation of existing materials and
political morality, and (4) the conception of common law as the received cus-
toms or conventions of the community (or of acommunity of officials within a
system).
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To determine whether constitutional norms derive from common law prin-
ciples, Goldsworthy saysthat two questions must be asked: (1) which available
conception of the common law is most plausible and (2) whether constitu-
tional normsfit the chosen conception. Goldsworthy concentrates on the second
question. Whileit istrue that parliamentary sovereignty cannot be established
statutorily (because Parliament cannot confer its constitutional authority upon
itself), Goldsworthy arguesthat the same holdstrue for the courts (thejudiciary
cannot confer constitutional authority upon itself through judicial decisions).
Someinstitutional authority must traceitslegal source to something other than
statute law or case law. This means, according to Goldsworthy, that common
law constitutionalists must follow either the third or the fourth conception of
the common law (because the first conception leads to the conceptual problem
described previously and the second conception cannot be supported asamatter
of historical fact). Asaresult, Goldsworthy says, many contemporary common
law constitutionalists, such as Allan, adhere to the Dworkinian conception of
the common law. The value of Dworkin’s theoretical work for common law
constitutionalism isthat it provides areasonably accurate picture of theway in
which many judges believe they fulfill their institutional function when decid-
ing difficult cases. Thisis also the problem with Dworkin’s account, however,
where common law constitutionalism is concerned. Goldsworthy believes that
Dworkin’s conception of the common law cannot account for the actual views
of many English judges toward parliamentary sovereignty. Until common law
constitutionalists can demonstrate that Dworkin’s conception of the common
law can befitted to judicial understandings of parliamentary sovereignty, which
Goldsworthy argues they cannot now do, Dworkin’s conception cannot help
common law constitutionalists establish that parliamentary sovereignty traces
its own origins to a common law foundation.

Similarly, Goldsworthy argues that the conception of common law as the
shared conventions of acommunity or its officials will not work, either. Unless
other officials accept that the judiciary possesses the unique authority to con-
struct and interpret constitutional doctrines such as parliamentary sovereignty,
thejudiciary cannot simply claim thisauthority for itself. Solong as parliamen-
tariansand ultravirestheoristsdeny thisjudicial authority, conventionsand offi-
cial practices cannot establish claims about judicial authority and the common
law nature of the unwritten constitution. Goldsworthy does not deny that par-
liamentary sovereignty dependsin part for its authority as a constitutional rule
upon the recognition of judges. And conversely, Goldsworthy says, the courts
depend for their constitutional authority upon the recognition of Parliament
and other ingtitutional actors. It is, Goldsworthy warns, politically and consti-
tutionally dangerous for judges (or theorists) to attempt to alter fundamental
doctrines of the unwritten constitution unilaterally. Judges are acknowledged
by other officials to possess the authority to alter the traditional areas of the
common law (property, tort, contract, etc.); but Goldsworthy contends that it
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is misleading to cast fundamental constitutional horms as “common law” in a
similar sense, because doing so will lead to unsupported claims of expanded
judicial authority and concomitant tension between branches of government.
Goldsworthy thinksit best in these circumstances that the courts proceed cau-
tiously and defer to Parliament.

The exchange between Goldsworthy and Allan in this volume, like many of
the other implicit and explicit debates contained in these chapters concerning
common law rules, common law reasoning, and common law constitutionalism,
will notend here. Indeed, it would beashameif it did. Thebenefitsof theoretical,
historical, doctrinal, and comparative analysis within common law systems,
among common law systems, and between common law and other legal systems
depend upon the exchange of ideas and the formulation of arguments far more
than the resolution of particular disputes. In this respect, the larger debates
themselves mirror the process of the common law.
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Judges as Rule Makers

LARRY ALEXANDER AND EMILY SHERWIN

The sources of law recognized by common law courts are generally understood
to include not only legislation and constitutions but also prior judicia deci-
sions. Lawyers rely on judicial precedents in advising clients, and courts cite
precedents in their opinions. Yet exactly what courts do, or should do, with
precedentsis a surprisingly complex problem.

Inthischapter, we outline competing views of the proper role of precedent in
judicial decision making and defend onesuch view." Our positionisthat, subject
to certain qualifications, courts can best serve the ends of the legal system by
treating rules announced in past cases as binding. In other words, courts should
apply previously announced rules to present cases that fall within the rules
terms even when the courts' own best judgment, all things considered, points
to adifferent result.?

In defending this approach to precedent rules, we adopt the point of view of
an imaginary authority designing alegal system.® We assume that the subjects
of this legal system share a set of general aims and moral values but do not

1 In this chapter, we address the problem of “horizontal” precedent, in which the precedent
court and the later court are either the same court or courts of equal rank. When ahierarchy
of courts isin place within a legal system, there are additional reasons for precedential
constraint. See Larry Alexander, “Precedent” in Dennis Petterson, ed., A Companion to
Philosophy of Law and Legal Theory (Blackwell, 1996), 512.

We have described and defended this approach to precedent in earlier writings. See Larry
Alexander and Emily Sherwin, TheRuleof Rules: Morality, Rules, and the Dilemmasof Law
(Duke University Press, 2001), 137-56; Alexander, “Precedent” in Patterson, Companion
to Philosophy of Law and Legal Theory; Larry Alexander, Constrained by Precedent, 63
Southern California Law Review 1 (1989).

On the gap in perspective between a governing authority issuing rules and individuals who
are subject to the rules, see Alexander and Sherwin, The Rule of Rules, 53-95; Frederick
Schauer, Playing by the Rules: A Philosophical Examination of Rule-Based Decision-
MakinginLawandin Life (Oxford University Press, 1991), 128-34. We define coordination
errors broadly to mean any misallocation of resources or other miscalculation of reasons
for action that results from uncertainty about what others will do.
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always agree on what these aims and values require in particular settings.”
Accordingly, the dominant end of the legal system, and the reason why its
subjects have enlisted our imaginary authority to design it, isto settle peacefully
and correctly the controversiesthat arise over how best to carry out shared aims
and valuesin the course of daily life.

With these assumptions in mind, we first consider the inevitable conse-
quences of prior judicial decisions. We then set out leading positions on prece-
dent and defend arule-oriented approach. Finally, we address some details and
necessary qualifications of our favored approach.

I. Moral Consequences of Judicial Decisions

We assume that judicial decisions in the legal system we are considering are
publicly accessible — not only are the specific outcomes a matter of record, but
in addition courtsissue opinionsin which they describe the facts presented and
explain the reasons for their conclusions. Given this form of publicity, a court
cannot defensibly ignore prior judicial decisions because prior decisions alter
the decision-making landscape.

Themost significant moral consequences of judicial decisionsfall under the
heading of reliance. Reliance entersthe picturein several ways. Most obviously,
the partiesto the original controversy must conform their behavior to theterms
of the decision. Disputants A and B, having litigated a point and complied with
theremedial ordersof the court, should not face the possibility that their dispute
will be reopened.

Apart from theimmediate impact on parties, in asystem of public decisions,
others who observe the outcomes of prior cases will tend to expect consistent
decisions in the future and will adjust their behavior accordingly.> Actor C,
whose activities are similar to the activities of A that were at issuein A versus
B, islikely to ater his activitiesif the court in A versus B decided adversely to
A. Of course, C's expectation of consistency is reasonable only to the extent
that courtstypically reach consistent decisions; if they regularly disregard prior
cases, C'sreliance is misplaced. Therefore, the fact that nonparties have relied
is not an independent reason for courts to conform to past decisions.

A society seeking to advance shared ends, however, has reason to foster
expectations of consistent decision making by courts. A significant source of
moral error — possibly the most significant source among individuals of good

4 See Alexander and Sherwin, The Rule of Rules, 11-25. Our imagined society is stylized
and idealized in order to make the case for rules maximally difficult.

5 See Stephen R. Perry, Judicial Obligations, Precedent and the Common Law, 7 Oxford
Journal of Legal Studies 215, 248-50 (1987) (discussing expectations generated by judicial
decisions).
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will —is lack of coordination.® An actor who wishes to act correctly may be
unable to do so if his own best course of action depends on the actions of
others whose choices he cannot predict. If the moral merits of D’s actions
are affected by what C does, then however wise and well motivated D may
be, he cannot decide correctly how to proceed unless he knows what C will
do. If, however, courts resolve disputes consistently, D can predict that C will
observe pertinent decisions and act accordingly. Thus, a practice of consistent
decision making, which generates expectations of consistency, servesto reduce
moral error. Further, given thisindependent reason for judicial consistency, the
expectations of actors (such as C) become reasonable, and a decision that fails
to honor them will inflict harm.

Another reason often cited in favor of consistency with past decisionsisthat
by deciding consistently, courts treat litigants equally.” If a court decides for B
in B’sdisputewith A, and X later doesto Y what A did to B, acourt judging X
versus Y should decide for Y to ensurethat A and X (and B and Y) are treated
alike under law.

Despite the superficial appeal of this argument, we believe it is misguided.
One difficulty isthat the circumstances of disputes are never identical. In other
words, the argument is not really an argument for equal treatment but an argu-
ment for the same treatment in cases that are deemed for some substantive
reasons to be relevantly similar. If those reasons warranted the decision for B,
and if those reasons favor Y to an equal or greater extent, then the court should
indeed decidefor Y. But notice that on thisaccount, it isthe substantive reasons
inY’s case, not equality, that are doing the work.

In some cases, of course, each party’s case is equally meritorious, so that a
court in reaching a decision for one party or the other is simply choosing an
outcome in order to end the dispute. In such cases, the decisionisessentially an
allocative choice, and equality — or, more accurately, comparative justice — may
have some bearing. If, however, there are relative moral merits at issue in the
dispute between X and Y, so that one party merits adecision in his favor more
than the other, wefail to see how equality could justify treating a party in away
the party otherwise does not deserve. The argument for equal treatment of A
and X arises only when the second court — the court judging X — believes that

6 On the value of coordination, see, e.g., Alexander and Sherwin, The Rule of Rules, 56-9;
Joseph Raz, The Morality of Freedom (Oxford University Press, 1986), 49-50; Schauer,
Playing by the Rules, 163-6; Gerald J. Postema, Coordination and Convention at the
Foundation of Law, 11 Journal of Legal Studies 165, 172—6 (1982); Donad H. Regan,
Authority and Value: Reflections on Raz's Morality of Freedom, 62 Southern California
Law Review 995, 1006-10 (1989).

7 See, e.g., Kent Greenawalt, How Empty Isthe | dea of Equality?, 83 ColumbiaLaw Review
1167, 1170-1 (1983); Michael S. Moore, “Precedent, Induction, and Ethical Generaliza-
tion” in Laurence Goldstein, ed., Precedent in Law (Oxford University Press, 1987), 183.
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thefirst court was mistaken and that A should have won. The second court may
have reason to pause and consider before reaching this conclusion. Assuming,
however, that the second court isboth confident and correct, thefact that thefirst
court wrongly decided against A isnot in itself — apart from considerations of
reliance — areason for the second court to commit asimilar wrong against X.°
[ronically, if equal treatment imposed a moral requirement on courts to decide
present cases consistently with erroneous past decisions, morality itself would
shift over timein the direction of what otherwise would be immorality.

The various considerations we have described in this section — reliance and,
for those who reject our conclusions about equal treatment, equality — are
reasons why courts should take past decisions into account in reasoning about
present cases. They are not necessarily reasonswhy courts should follow prece-
dent, in the sense of reaching a conclusion that is consistent with the precedent
decisions but that differs from their own best judgment, all things considered,
regarding the merits of the present case. In other words, reliance and equality
are not reasons to treat prior decisions as authoritative. They merely represent
prior decisions' moral impact on the world.

I1. Approachesto Precedent

We begin by describing two models of precedent — the natural model and the
rulemodel —and identifying the flawsinherent in each. Of these, we believe the
rule model will produce better decisionsin the long run than the natural model.
We then take up several aternative models of precedent that attempt to provide
constraint but also permit courtsto modify or disregard ruleswhen they produce
infelicitous results. In our view, none of these alternativesis successful.

A. The Natural Model of Precedent

One view of precedent holds that courts should give prior decisions what-
ever moral weight they intrinsically have in an all-things-considered process
of reasoning.’ In other words, courts should take into account the reasonable

8 See John E. Coons, Consistency, 75 California Law Review 59, 102-7 (1987). For more
general critiques of equality asamoral ideal, see Peter Westen, Speaking of Equality: An
Analysis of the Rhetorical Force of “ Equality” in Moral and Legal Discourse (Princeton
University Press, 1990), 119-23; Christopher J. Peters, Equality Revisited, 110 Harvard
Law Review 1210 (1997).

9 Michael Moore can be read as adopting this stance. See Moore, “Precedent, Induction, and
Ethical Generalization” in Goldstein, Precedent in Law, 210 (“one seesthe common law as
being nothing else but what is morally correct, all things considered — with the hooker that
among those things considered are some very important bits of institutional history which
may divert the common law considerably from what would be morally ideal”). However,
Mooreal so expressessympathy, at |east procedurally, with themodel of principlesdescribed
below. Seeid. at 201.
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expectations of actors, including expectations the parties before them may have
formed on the basis of prior decisions, and the expectations of nonparties who
have planned their activities around past decisions and reasonably expect con-
sistency in the future. Courts should also take into account the societal interest
in encouraging activities that depend on expectations of judicial consistency
and the capacity of consistent decisions to reduce error by providing coordi-
nation. (As we said, we do not believe that equal treatment provides a further
reason for consistency with past decisions; but for those who disagree with us
on this, equal treatment also weighs in the balance.) This reasoning process,
however, never resultsin ajudgment that differs from the court’'s own conclu-
sion about what decision is best all-things-considered, taking the effects of the
past into account. Past court decisions are not authoritative. They have no effect
on current decisions apart from their morally relevant consequences (reliance
and equality) and, perhaps, their epistemic value.

If judges were perfect reasoners operating with perfect information, this
particularistic, all-things-considered moral reasoning would be both ideal and
morally obligatory. (We shall henceforth refer to this form of reasoning as
“ATC moral reasoning.”) Vesting authority in precedents, apart from their nat-
ural moral weight, could only displace or distort correct judgment. In fact, how-
ever, judges, like any reasoners, are certain to err. It follows that ATC moral
reasoning, imperfectly executed, will produce anumber of imperfect outcomes.

In addition to lack of information and ordinary lapses of judgment, courts
are especially proneto err in gauging the value of protecting and encouraging
reliance on past decisions. Judgesreason in the context of particular disputes. In
any given case, the situation of the parties before the court will be more salient
than the expectations of remote actorsor the general benefits of settlement.’ As
aresult, judicial decisionsmay fail to provide an adequate basi sfor coordination.

B. The Rule Model of Precedent

An dternative to ATC moral reasoning in deciding cases is to treat rules
announced in past opinions as “serious rules.” ** A serious rule, as we use the
term, isaprescription, applicableto arange of cases, that exercises preemptive

10 See Amos Tversky and Daniel Kahneman, “Avail ability: A Heuristic for Judging Frequence
and Probability” in Daniel Kahneman, Paul Slovic, and Amos Tversky, eds., Judgment
under Uncertainty: Heuristics and Biases (Cambridge University Press, 1982) 163-5,
174-8 (demonstrating that human reasoning is affected by a bias in favor of particularly
salient facts).

1 See Alexander and Sherwin, The Rule of Rules, 145-8 (endorsing arule model); Schauer,
Playing by the Rules, 185-7 (endorsing arule model); Alexander, Constrained by Prece-
dent (finding arule model superior to aternatives); see aso Melvin Aron Eisenberg, The
Nature of the Common Law (Harvard University Press, 1988), 52-5, 62—76 (suggesting
that courts generally accept arule model of precedent, but coupling the rule model with a
generous view of overruling powers).
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authority over decision makers.'? Within the domain of aprecedent rule, courts
are expected to refrain from ATC moral reasoning. The role of the court isto
identify the rule (if any) applicable to the dispute at hand, deduce the outcome
prescribed by the rule, and decide accordingly. Whether it isrational for courts
to apply rulesin this manner is another question; we assume that, rationally or
not, courts are capable of implementing a rule model of precedent.’®

I dentification of applicablerules, of course, entail sinterpretation. Weassume
that interpretation, for this purpose, means discerning the intent of the court
that announced the rule.** In effect, a rule-oriented understanding of precedent
gives prior courts authority to settle future disputes by announcing rules. This
settlement authority inturnimpliesthat the resol ution intended by thefirst court
is the resolution to be adopted, without further input from later appliers of the
rule.

The preemptive authority of serious rules also impliesthat if two rules con-
flict in away that cannot be resolved by interpretation, one rule must be revised
or overruled. Serious rules cannot be weighed against one another in context;
they can only be obeyed or rejected. On the other hand, serious precedent rules
do not provide acomplete body of law capable of resolving every case that may
arise. We shall return later to the question of how a court should proceed when
no prior rule governs the case at hand.

Decision making according to rules laid down in past cases is inherently
inferior to perfect ATC moral reasoning.™ One difficulty is the generality of
rules: A rule dictates a particular result throughout a range of cases identified
by the predicate of the rule. The most that can be hoped for from ageneral rule
isthat, overall, fewer (or less grave) errors will occur if the rule is universally
followed than would occur if all persons subject to the rule acted on their
own best judgment employing ATC moral reasoning. A rule may meet this

12 On the essentia nature of rules, see Alexander and Sherwin, The Rule of Rules, 26-35,
Joseph Raz, The Authority of Law: Essayson Law and Morality (Oxford University Press,
1979), 21-2, 30-3; Schauer, Playing by the Rules, 4-6, 38-50, 121-2. Whether itisrational,
or even psychologically possible, to follow rulesin thisway is another question.

13 See Heidi M. Hurd, Challenging Authority, 100 Yale Law Journal 1011 (1991) (rejecting
the possibility that rules can preempt reasoning); Jason Scott Johnston, “Rules and the
Possibility or Social Coordination” inLindaRossMeyer, ed., Rulesand Reasoning: Essays
in Honour of Fred Schauer (Hart Publishing, 1999), 109 (presenting an economic analysis
of rule following); Michael S. Moore, Authority, Law, and Razian Reasons, 62 Southern
California Law Review 827, 873-883 (1989) (rejecting the capacity of rules to exclude
reasons for action but suggesting that actors can limit their deliberation); Scott J. Shapiro,
“Rules and Practical Reasoning” (unpublished Ph.D. dissertation, Columbia University)
(1996), 138206 (suggesting that individual reasoners can commit themselves to comply
with rules).

14 We have defended this assumption at length elsewhere. See Alexander and Sherwin, The
Rule of Rules, 96-122 (relying on a conception of intent that includes inchoate, but not
hypothetical, intentions).

15 See Schauer, Playing by the Rules, 49-50 (discussing entrenchment and the overinclusive
and underinclusive nature of rules).
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criterion of overall improvement on unconstrained reasoning, thus qualifying
asasound and desirablerule, and neverthel ess produce thewrong result in some
of the casesit governs. This consequenceisinevitable; it cannot be avoided by
exempting those cases in which the rule yields an incorrect result, because
whoever is charged with identifying exempt cases is subject to the same errors
of individual judgment that the rule is designed to preempt. In other words,
there will be cases in which good precedent rules produce bad results.

In addition, an approach to precedent that treats rules announced in prior
cases as binding on later courts can entrench rules that are substantively unde-
sirable — that is, undesirable apart from their necessary over- and underinclu-
siveness. Rules may fail to improve on unconstrained ATC moral reasoning,
either because they were wrongly conceived at the outset, or because changed
circumstances have made them obsolete. Unless the authority of such aruleis
qualified in some way, it will nevertheless stand as a precedent that preempts
ATC mora reasoning by the court.

Moreover, the nature of adjudication raises special risksthat ruleslaid down
injudicia opinionswill not satisfy the criterion of net benefit. Courts announce
rules in the course of resolving particular disputes. Evidence, arguments, and
the minds of judges are attuned to the facts at hand, while other situations
covered by potential rules remain comparatively obscure.'® As aresult, courts
are not ideal rule makers.

Bearing these difficulties in mind, we nevertheless believe that a system of
authoritative rules will yield better results than a system of ATC moral reason-
ing. We have noted that individualstend to rely on judicial decisionsand, more
important, that if courts protect reliance by reaching consistent decisions over
time, all actorswill obtain the benefits of coordination. Enabling courts to lay
down authoritative rules contributesin two waysto protection of reliance. First,
the generality of rulesincreases the scope of what has been dependably settled.
Second, the preemptive authority of precedent rules ensures that reliance will
not be undervalued in future decision making. ATC moral reasoning, perfectly
performed, takes account of the need to protect and encourage reliance; how-
ever, as we have noted, courts focused on particular disputes may lose sight of
remote considerations of this kind. Preemption of natural reasoning within the
scope of precedent rules eliminates that danger.

Several other practical benefits follow from the broader settlement made
possible by precedent rules and from the constraints that authoritative rules
place on courts. Entrenched rules can reducethe cost of judicial decision making
and, at least in some circumstances, encourage private settlement.'’ By limiting

16 See Tversky and Kahneman, “Availability” in Kahneman, Slovic, and Tversky, Judgment
under Uncertainty.

17 See Tversky and Kahneman, “Availability” in Kahneman, Slovic, and Tversky, Judgment
under Uncertainty.
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discretion, precedent rules aso reduce the opportunity for bias in decision
making and correspondingly increase publicfaith intheimpartiality of courts.'

Overdll, therefore, webelievethat authoritative precedent rulesare, or at | east
have the capacity to be, superior to case-by-case ATC moral reasoning. Another
way to put thisisthat, although binding precedent ruleswill lead some courtsto
err when they otherwise would not, an authority overseeing thejudicial system
asawhole and observing the rate of error in case-by-case ATC moral reasoning
would prefer that all courts obey precedent rules. Our conclusion is subject to
refinements to be discussed below. First, however, we should consider whether
any other approach to precedent, less strictly preemptive of judicial reasoning,
can provide a useful compromise between case-by-case ATC moral reasoning
and rules.

C. Alternatives

Courts and theorists have resisted a strict rule-based approach to precedent
for several reasons.® As aready described, serious rules limit particularized
moral decision making by courts, curtailing their ability to correct erroneous
and unjust results. Rules also stand in the way of legal innovation.° Finally, a

18 See Henry M. Hart Jr. and Albert M. Sacks, The Legal Process: Basic Problems in the
Making and Application of Law (William N. Eskridge Jr. and Philip P. Frickey, eds)
(Foundation Press, 1994), 568.

19 See Robert S. Summers, “Precedent in the United States (New York State)” in D. Neil
MacCormick and Robert S. Summers, eds., Interpreting Precedents. A Comparative Sudy
(Dartmouth/Ashgate, 1997), 378-94, 4014 (reviewing the variabl e practices and attitudes
of American judges in the United States, with illustrations from the New York Court of
Appeals). Characteristic twentieth-century American views of precedent can be found in
Benjamin N. Cardozo, The Nature of the Judicial Process (Yale University Press, 1921);
Hart and Sacks, The Legal Process, 545-96; Edward H. Levi, An Introduction to Legal
Reasoning (University of Chicago Press, 1949), 1-6; Karl N. Llewellyn, The Bramble
Bush: On Our Law and Its Sudy (Oceana Publishing, 1960), 66-9, 186—-9; Conference:
The Status of the Rule of Judicial Precedent, 14 University of Cincinnati Law Review 203
(2940) (in which most participants agreed that the doctrine of precedent does not require
strict adherence to precedent rules).

In the nineteenth century, the House of Lords endorsed what appeared to be arule
model of precedent. Beamish v. Beamish, (1861) 9 HLC 274; London TramwaysV. London
County Council, [1898] AC 375. However, the House frequently distinguished cases (a
practice we discuss below), and the House ultimately abandoned its position. See Zenon
Bankowski, D. Neil MacCormick, and Geoffrey Marshall, “ Precedent in the United King-
dom” in MacCormick and Summers, Interpreting Precedents, 326. The English approach
had been much criticized as asource of rigidity, injustice, inconsistency, and disingenuous
interpretation. See, e.g., Hart and Sacks, The Legal Process, 575 (asking, of the House
of Lords: “Has it fulfilled its historic mission as the voice of legal reason in the Anglo-
American world? Or become the degraded prisoner and pettifogging distinguisher of its
own precedents?’).

20 SeeLevi, An Introduction to Legal Reasoning, 2 (changein rulesfrom caseto caseis“the
indispensable dynamic quality of law”).
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rule-based approach to precedent casts courts as rule makers and so contradicts
the traditional assumption that courts apply rather than make law.?*

These concerns have led to a variety of alternative descriptions of the role
of precedent in decision making, in which prior decisions constrain later courts
but do not preempt judicial reasoning and innovation. In differing forms, com-
promise positions of this kind have been widely embraced. For purposes of
discussion, we divide them, roughly, into two groups:. result-based approaches
to precedent and coherence-based approaches to precedent. In our view, nei-
ther group yields an effective compromise between ATC moral reasoning and
precedent rules.

1. THE RESULT MODEL OF PRECEDENT. |n its most typical form, what we
call theresult model of precedent recognizes prior decisions as binding but also
permits courtsto distinguish precedent casesthat differ factually from the cases
before them.?? This approach to precedent is appealing because it appears to
accommodate the evolution of law within a framework of constraint. Courts
must treat prior decisions as correct and reach analogous results when faced
with anal ogous problems. When precedents are distinguishable, however, later
courts are free to reach contrary results, even when prior opinions state arule
that appears to govern the later dispute and demands a different result. Not
surprisingly, this view of precedent was popular among American Legal Real-
ists, who sought to free legal reasoning from what they viewed as an artificia
concern with doctrinal rules.?®

The practiceof distinguishing precedentsisoften characterized asaqualified
formof rulefollowing. Rulesestablished by prior courtsareauthoritative, except
that later courts may modify them by narrowing their scope. The later court,

2l See A. W. B. Simpson, “The Ratio Decidendi of a Case and the Doctrine of Binding
Precedent” in A. G. Guest, ed., Oxford Essaysin Jurisprudence (Oxford University Press,
1961), 148, 160-3, 167; A. W. B. Simpson, “The Common Law and Legal Theory” in A.
W. B. Simpson, ed., Oxford Essays in Jurisprudence (Second Series) (Oxford University
Press, 1973), 77, 84-6.

22 This approach to precedent is defended analytically in Raz, The Authority of Law, 183-9;
John F. Horty, The Result Model of Precedent, 10 Legal Theory 19 (2004); Grant Lamond,
“Precedent asDecision” (unpublished manuscript on filewith the authors). See also Steven
Burton, An Introduction to Law and Legal Reasoning (2nd ed.) (Little, Brown and Co.,
1995), 27-41 (defending anal ogical reasoning fromresults); Levi, AnIntroductionto Legal
Reasoning, 1-19 (same).

2 See, e.g., Levi, An Introduction to Legal Reasoning, 1-19; Llewellyn, The Bramble Bush,
72-5 (arguing that courts are free either to maximize the effect of a precedent decision by
applying astated rule or to minimizeits effect by distinguishing caseswith dissimilar facts,
asthey wish). See generally, Brian Leiter, “American Legal Realism” in Martin P. Golding
and William A. Edmundson, eds., The Blackwell Guideto the Philosophy of Law and Legal
Theory (Blackwell, 2005). Leiter makes the point that Legal Realists were not uniformly
hostile to rules. Yet, they did have in common the belief that existing legal rules failed to
constrainjudicial decisionsand masked the considerationsthat actually influenced judges.
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in other words, devises anew version of the rule that supports the result of the
precedent case but excepts the later case based on some critical new fact.*

Suppose, for example, that the precedent case (P) involved facts of types a,
b, ¢, d, and e. The court presiding over P reached result X and announced arule,
“If @, b, and c, then X.” Facts d and e were mentioned but not discussed. L ater,
anew case N arises, which involves facts of types a, b, ¢, d, and f. The later
court might distinguish its case by noting that it involves the new fact of type f
and restate the precedent rule as “If a, b, and ¢, and not f, then X.” Or it might
distinguish its case by noting that it does not involve fact type e and restate the
ruleas“If a, b, ¢, and e, then X.”

In fact, however, the reference to rules is misleading because, under the
approach we are now discussing, rules laid down in prior cases play in rea-
ity no part in the reasoning of later courts. No precedent rule can be at once
determinate enough to dictate results and comprehensive enough to encompass
al the circumstances of any given dispute. It follows that every new case will
present somefact that is not specified by the predicate of the precedent rule and
that, accordingly, can serve as adistinguishing fact.?® If every later court isfree
to distinguish every precedent rule, then the authority of precedent decisions,
if any, must lie in their facts and results, not in any rules announced by the
precedent court.?” In distinguishing a prior decision, the later court is simply
comparing fact set a, b, ¢, d, and e with fact set a, b, ¢, d, and f. If the two
sets differ, as they inevitably will, the new case can be distinguished and the

24 For example, Raz treatsthe practice of distinguishing precedents as apractice of modifying
precedent rules. Accordingly, he imposes two conditions: (1) the modified rule must be
the rule laid down in the precedent restricted by the addition of a further condition for its
application; (2) the modified rule must be such asto justify the order madein the precedent.
Raz, The Authority of Law, 186.

2 This format is taken roughly from Raz. See The Authority of Law, 183-9. Raz is careful
to distinguish between the facts of cases, e.g., a b, and ¢, and the fact types identified in
rules, e.g., A, B,and C.

% See, e.g., Llewellyn, TheBrambleBush, 72-3 (“ Thisruleholdsonly of redheaded Walpoles
in pale magenta Buick cars.”).

Raz attempts to avoid this conclusion by maintaining that the new rule must be a
restricted version of the precedent rule and must justify the outcome of the precedent case;
it is not enough that the new rule simply be compatible with the outcome of the precedent
case. The example Raz givesis that if the precedent case announced arule “if A, B, and
C, then X" onfactsof typesa, b, ¢, d, and e, alater court adjudicating facts of typesa, b, c,
d, f, and not e could adopt a distinguishing rule “if A, B, C, and E” then X,” but could not
adopt arule“if A, B, C and not D, then X.” Raz, The Authority of Law, 186-7. Raz adds,
however, that the later court could legitimately adopt a distinguishing ruleif A, B, C, and
not F, then X. Id. at 187. Our point is that there will always be an F. Raz also states that
the court should “adopt only that modification which will best improve the rule,” but this
admonition is too vague to constrain. He adds further that “[a] modified rule can usualy
be justified only by reasoning very similar to that justifying the original rule”; however,
he does not make clear why thisis so. Id.

27 See Horty, The Result Model of Precedent, 10 Legal Theory at 21.
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precedent rule ignored. Hence our description of thisform of judicial reasoning
as the “result model” of precedent.

Thisapproach to precedent, however, rai sesthe question of whether results—
outcomesin the context of particular facts— can actually provide any constraint
on later decisions. The most plausible form of constraint by results is an a
fortiori effect: If thereasonsfor the outcome reached by the precedent court are
at least as strong in the context of the later case as they were in the context of
the precedent case, then the later court must reach aparallel outcome despiteits
believing that, in the absence of the precedent, the outcome is wrong. In other
words, precedents are distinguishable only when the reasons for the precedent
outcome are weaker in the later case than in the precedent case.”® A fortiori
reasoning, however, suffers from a number of difficulties, both in its execution
and in its systemic effects.

To determine whether a new case presents weaker or stronger reasons for
a particular outcome than a prior case, the court must assign weights, and the
outcomestoward whichthosewei ghtsincline, tothevariousfactspresentineach
case.”’ Aninitial difficulty isthat the court’s accessto the facts of the precedent
caseislimited to the description provided by the precedent court. Suppose, for
example, that the opinion in the precedent case states only that the plaintiff
was injured while driving a car manufactured by the defendant and approves
a judgment for the defendant. If, in future cases, courts feel bound to follow
the precedent and deny all claims by injured drivers against car manufacturers,
then a clever precedent court (or an unthinking precedent court) will have had
a powerful impact on future cases simply by minimizing its description of
facts.*

More likely, however, later courts will assume that facts not mentioned
by the precedent court were not present and therefore qualify as grounds for

% For a defense of validity of a fortiori reasoning, within limits, see Horty, The Result
Model of Precedent. For criticism, see Alexander, Constrained by Precedent, 63 Southern
California Law Review at 29-30.

29 See Horty, The Result Model of Precedent, 10 Legal Theory at 23-7 (modeling a fortiori
reasoning with a set of eguations based on the “polarities’ of facts). The analysisin the
following paragraphstracks arguments presented in Alexander, Constrained by Precedent,
63 Southern California Law Review at 34—7, 42-4.

30 Horty points out that the effect of a spare description differs from the effect of arule. For
example, a precedent court mentions facts a (tending in favor of the plaintiff), b (tending
in favor of the defendant), and ¢ (tending in favor of the defendant), and holds for the
plaintiff. It also announces arule, “if a, b, and ¢, hold for the plaintiff.” A casethen arises
involving facts a, b, ¢, and d (tending in favor of the defendant). This new caseis covered
by the precedent rule, but is not an a fortiori case based on the precedent result. Horty,
The Result Model of Precedent, 10 Legal Theory at 28-9. Thus, on this understanding of
the effect of the precedent decision, the result model does not collapseinto the rule model,
but it does permit the precedent court to control awide range of future cases by limiting
its statement of facts.
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distinguishing the new case.®! If so, the constraint imposed by the precedent
case is minimal, if not illusory. We have noted that a later court can almost
aways identify some fact about its own case that does not appear in the record
of the precedent case.*” Given that, by definition, the later court believes the
precedent decision waswrong, it is also very likely to conclude that these new
factstip the balance in favor of anew result. For example, a precedent opinion
may reveal that the plaintiff was injured when a car marketed with defective
wheels collapsed on the highway. In alater case, the plaintiff isinjured when a
high-priced car marketed with defective wheel s collapses on the highway. If the
precedent court decided for the defendant, and the later court wishes to decide
for the plaintiff, the later court need only assume that the fact “high-priced”
did not exist in the precedent case because the precedent opinion did not men-
tionit.

This effect might be curbed by applying anotion of relevance: The price of
the car smply is not relevant to the outcome of the case. Yet, it is difficult to
see how acourt could make this determination of relevance without referring to
some standard by which relevance is to be gauged. That standard might be an
unstated legal rule found in the precedent cases: The price of carsisirrelevant
according to the rule that duties of care do not vary with price. A result-based
approach to precedent, however, is supposed to operate without the aid of rules.
Otherwise, it is merely a version of the rule model of precedent that employs
implicit rulesfound in precedent cases aswell as explicit rules. (We discussthe
use of implicit rulesin Section I11.1.)

Alternatively, the court might employ as its standard of relevance some
principle that it draws from past cases taken as awhole. This aternative is the
“model of principles’ that we discuss in the following subsection, so we shall
defer our criticisms of this model until then. Here it suffices to say that if the
model of principlesfails, aswe argue it does, and the result model is not merely
a version of the rule model that admits consideration of implicit rules, then
the result model lacks the standards of relevance necessary for precedents to
constrain subseguent courts.

A second, related puzzle is what exactly it means to say that a fact points
toward aparticular outcome. Presumably, afact pointstoward ajudicial outcome
when adecision in favor of one party or another, given that fact, would produce
good in the world or would advance or conform to a principle deemed to be
correct. Making this determination is not a simple task. The court must either
engage in a complex process of reasoning (is it fair and efficient to support
higher expectations of safety in consumers who pay high prices?) or refer,
again, to an unstated rule (duties of care vary, or do not vary, with price). If

3! Raz proposes that later courts may assume that facts not mentioned were not present. Raz,
The Authority of Law, 187.
32 See note 26 and accompanying text.
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we exclude the possibility of referring to rules, it follows that aresult model of
precedent will not significantly reduce the errors of natural reasoning.

Assuming the court has access to a useful array of facts and can assign
tendencies to those facts, there is also the matter of weight. To compare the
strength of different facts for or against an outcome, the court must employ
ametric that assigns weight to the facts in a common currency. If there is no
such metric —that is, if the various facts key to multiple principles and policies
that are not lexically ordered or reducible to a common master principle, then
comparison is not possible.*

If there is a common metric, such as utility or equal welfare, the determi-
nation when one case is controlled by another becomes purely quantitative.
Calculation of weight isnow possiblein principle, but incorrect precedents will
yield pernicious results. Suppose, for example, that we measure the effects of
judicial outcomes by the number of utiles they produce. In a precedent case,
a court mistakenly decided for the defendant when a decision for the plaintiff,
given the array of pertinent facts, would have produced ten more utiles. A for-
tiori analysis suggests that from this point onward, courts should decide for the
defendant in all cases in which the balance of utility favors the plaintiff by ten
or fewer utiles, no matter how unrelated the cases may seem. In thisway, atort
case can be aprecedent for acontract case that bears no resemblancetoit at all.

Under aresult model that applies acommon metric for comparison of cases,
the consequences of incorrect decisionsare systemic. Suppose aprecedent court
incorrectly decided that set of facts a, which favored the plaintiff, outweighed
set of facts b, which favored the defendant. A new case arises involving set of
factsx for the plaintiff and set of factsy for the defendant, and the court decides
that y outweighs x. The court may nevertheless be constrained to hold for the
plaintiff if x outweighs a and b outweighsy. In other words, if thereisin fact
a common metric by which facts can be weighed and cases compared across
all of law, then even afew erroneous decisions will render the whole of legal
doctrine incoherent.

Moreover, the body of precedentsis sureto include casesthat were correctly
decided as well as cases that were incorrectly decided. If thisis so, then every
later case will be constrained in opposite and irreconcilable directions. Suppose
that in a precedent case in which the balance of utility favored the plaintiff by

33 Horty argues that precedents can have a fortiori effect in the absence of a metric for
comparing the weight of different facts. Specificaly, if aprecedent caseis decided for the
plaintiff, and if al the facts that supported the plaintiff in the precedent case are present in
alater case, and al the factsthat support the defendant in the later case were present in the
precedent case, then the later case follows a fortiori from the precedent case. Horty, The
Result Model of Precedent, 10 Legal Theory at 23-4. Thisseems correct, but the constraint
provided by the precedent isminimal. All that is needed to free the later court to decide as
it believes best isasingle new fact in support of the defendant. Moreover, Horty concedes
that within the narrow range of precedential constraint, inconsistent precedents might lead
to casesthat are a fortiori for both plaintiff and defendant. Id. at 26.
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one utile, the plaintiff won. In another precedent case, the balance of utility
favored the plaintiff by ten utiles, but the defendant won. Now all later casesin
which the balance of utilities favors the plaintiff by between one and ten utiles
are afortiori cases for both plaintiff and defendant.

The result model of precedent has the virtue of conforming to courts' own
descriptions of their treatment of prior decisions. Courts purport to study and
follow precedents, and they are at pains to distinguish precedents they wish to
avoid. Yet whatever courts may say, they cannot be applying the result model of
precedent in the way itslogic dictates. Most likely, the process of distinguish-
ing casesis aform of ATC moral reasoning, or rule-sensitive particularism,*
coupled with a conservative tendency that results from the courts' belief that
they are constrained by the results of prior cases.

2. THE MODEL OF PRINCIPLES. Another approach that has won support
among theorists holds that courts should resolve disputes on the basis of legal
“principles’ derived from past decisions.® A court faced with a particular dis-
pute surveys prior decisions and either discerns or constructs a principle or
underlying reason that explains those decisions. The resulting principle pro-
vides an authoritative source of law in the case now before the court. If the
present case appears to fall within the terms of apreviously announced judicial
rule, the principle can aso serve as a ground for distinguishing and limiting
the rule.® At the same time, legal principles do not govern outcomes in the
all-or-nothing manner of rules. The body of legal material may suggest several
valid but conflicting principles relevant to a given dispute, in which case the
court must determinethe principles’ relativeweightsas applied to the dispute.®’

This account of judicial decision making implies the existence of a body
of law shaped and defined by internal coherence.®® By identifying principles

34 This term is Frederick Schauer’s. See Schauer, Playing by the Rules, 94-100. For skep-
ticism about the ability of rule-sensitive particularism to secure the benefits of rules, see
Alexander and Sherwin, The Rule of Rules, 61-8.

35 See Ronald Dworkin, Law's Empire (Harvard University Press, 1986), 240-50, 254
8; Ronald Dworkin, Taking Rights Seriously (Harvard University Press, 1978), 22-31;
Hart and Sacks, The Legal Process, Ixxix—Ixxx, 545-96; Roscoe Pound, “ Survey of the
Conference Problems’ in Conference, 14 University of Cincinnati Law Review at 324,
328-31.

36 See Dworkin, Law's Empire, 257-8 (suggesting that judges should treat both rules and
principles articulated in the past as “provisional,” to be reconsidered in light of further
insight into principle); Dworkin, Taking Rights Seriously, 37 (suggesting that principles
can justify achangein rules).

37 See Dworkin, Taking Rights Seriously, 257 (aprinciple” states areason that arguesin one
direction, but does not necessitate a particular decision”); Pound, “ Survey” in Conference,
14 University of Cincinnati Law Review at 329 (“aprinciple doesn’t lay down any definite
detailed state of facts and doesn’t attach any definite legal consequence”).

38 See Dworkin, Law's Empire, 225 (“ The adjudicative principle of integrity instructs judges
to identify legal rights and duties, so far as possible, on the assumption that they were al
created by a single author —the community personified —expressing acoherent conception
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that connect and explain prior decisions and extending those principles to new
disputes, courtsform past and present casesinto a consistent whole. Moreover,
once afoundational mass of decisionsisin place, the obligation to seek coher-
ence providesasolution (although not, perhaps, aunique solution) to every case
that may arise. Courts can determine answersto every new dispute by reference
to the principlesimmanent in prior decisions.*®

Like the result model of precedent, the model of principles is designed to
strike acompromise between ATC moral reasoning and serious precedent rules.
Yet result-based and principle-based approaches differ in several ways. First,
the model of principles takes account of a broader array of legal material than
the result model. The result model limits the precedential authority of prior
cases to the combination of revealed facts and outcomes; rules announced by
prior courts are irrelevant.*” Under the model of principles, announced rules,
as well as justifying reasons, count as evidence of legal principles, athough
announced rules are not authoritative asrules.** Second, as noted, the authority
of lega principles under a principle-based model of precedent is not absolute
within any range of cases. Under the result model, the conclusion that a later
casefollowsa fortiori from the facts and outcome of aprior case puts an end to
deliberation. A legal principle, however, may apply to agiven case and yet fail
to dictate an outcome if other competing principles are also in play.*? Finally,

of justiceandfairness.”). Seealso Dworkin, Law’' sEmpire, 228-32; Kenneth J. Kress, Legal
Reasoning and Coherence Theories. Dworkin’sRights Thesis, Retroactivity, and theLinear
Order of Decisions, 72 Cadlifornia Law Review 369, 370 (1984) (associating Dworkin
with coherence theory); Barbara Baum Levenbook, The Meaning of a Precedent, 6 Legal
Theory 185, 2334 (2000) (interpreting Dworkin's theory of precedent as a coherence
theory). Cf. Joseph Raz, The Relevance of Coherence, 72 Boston University Law Review
273 (1992) (discussing and criticizing coherence theories in law). Raz aternately treats
Dworkin's work as an example of coherence theory and suggests that Dworkin may not
be committed to a coherence-based theory of adjudication. Id. at 315-21.

39 See Dworkin, Taking Rights Seriously, 82—4 (elaborating the “rights thesis’); Hart and
Sacks, The Legal Process, 569 (referring to the common law as “a process of settlement
which tries to relate the grounds of present determination in some reasoned fashion to
previously established principles and policies and rules and standards”).

40 See text accompanying note 27.

4 See Hart and Sacks, The Legal Process, 569; Llewellyn, The Bramble Bush, 191 (com-
mending the “Grand Tradition” of appellate decision making in which opinions “make
sense and give guidance for tomorrow for the type of situation at hand”) (emphasis in
original); Pound, “Survey” in Conference, 14 University of Cincinnati Law Review at
330-1 (indicating that principles are gradualy formulated by series of courts, through
expressions of reasoning in opinions). Dworkin is ambiguous on this question. For exam-
ple, he states that “ Fitting what judges did is more important than fitting what they said,”
and that “ an interpretation [of precedent] need not be consistent with past judicial attitudes
or opinions, with how past judges saw what they were doing, in order to count asan eligible
interpretation of what they in fact did.” Dworkin, Law’s Empire, 284. He adds, however,
that fit with judicial opinionsis*one desideratum that might be outweighed by others.” Id.
at 285. Cf. Dworkin, Taking Rights Seriously, 11015 (referring to the “enactment force”
and gravitational force” of precedents).

42 Seenote 37.
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the model of principles gives wider-reaching effect to precedent decisions than
doestheresult model. The force of precedent under aresult model islimited to
the implications, if any, of overlapping facts. In contrast, the set of principles
derivablefrom legal dataprovidesacomprehensive, although changeable, body
of authority for future decisions.*®

A number of prestigiouslegal scholarshave endorsed and devel oped theidea
of decision making according to legal principles. Roscoe Pound incorporated
legal principlesinto his functionalist philosophy of law, arguing that law was
composed not only of rules but also of higher-order principles that served as
“authoritative starting point[s] for legal reasoning in all analogous cases.”* In
their process-based approach to law, Henry Hart and Albert Sacks identified
“reasoned elaboration” of principles found in the body of law as the hallmark
of judicial decision making.*

Theideaof legal principleswas|ater revived by Ronald Dworkin, who made
itacornerstoneof hisconception of “integrity” inlaw. Accordingto Dworkin, an
ideal judge employs reason and moral judgment to devel op the best decisional
principles that can satisfy a requirement of “fit” with prior decisions and then
decides the case before him accordingly.* In other words, Dworkin's judge
seeks coherence with existing precedents but also engages in moral reasoning
to reach the best result possible within the constraint that coherence provides.*’

Legal principleshave several seeming advantages over binding rules. Courts
are constrained by law, but they are not required to suppress their best moral

4 See note 39.

4 Pound, “Survey” in Conference, 14 University of Cincinnati Law Review at 331.

45 See Hart and Sacks, The Legal Process, Ixxix, 568-70. See also Gerald J. Postema, Clas-
sical Common Law Jurisprudence (Part I1), 3 Oxford University Commonwealth Law
Journa 1, 11-17 (2003) (suggesting that the common law conception of precedent, as it
stood in the seventeenth century, was based in part on a perceived obligation to maintain
coherence among decisions). Postema notes a difference of opinion as to whether legal
reason relied on principles or simply on the pattern of past decisions. His own interpre-
tation is that precedents were authoritative in the sense that they provided illustrations of
sound legal reason and guides for decision. Seeid. at 14-17.

46 See Dworkin, Law's Empire, 230-2, 254-8; Dworkin, Taking Rights Seriously, 115-18.
Dworkin’s system may be best categorized asahybrid that combines elements of the result
model and the model of principles. Lega principles play a central role, and judges do not
mechanically calculate the implications of prior outcomes. At the same time, Dworkin
suggests at times that the outcomes of cases, rather than rules or explanations set forth
in prior opinions, are the primary data from which legal principles are drawn. See, e.g.,
Dworkin, Law's Empire, 284-5. A related feature of his approach is that each judge
constructsaprinciplefor the purpose of decision, rather than applying principlesidentified
by prior courts. See, e.g., id. at 255-6. If principles are the work of current judges without
input from the explanations prior judges provided for their decisions, the only authoritative
component of aprior decision isits outcome, given its array of facts.

47 Bankowski, MacCormick, and Marshall aptly refer to this as a “determinative” theory
of precedent: Courts neither deduce results from prior opinions nor decide independently
what isbest; instead, they determine the best result consistent with prior cases. Bankowski,
MacCormick, and Marshall, “Precedent in the United Kingdom” in MacCormick and
Summers, Interpreting Precedents, 332.
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judgment in resolving disputes; instead, they participate in the formulation
of governing principles and weigh principles that conflict.** The problem of
erroneous or obsol ete precedent rulesis solved by locating the authority of prior
decisionsinmoremalleablepreceptsof ahigher order. Thus, |law canevolvewith
society, but the pace of changeis controlled because past and present are linked
by common principles. Finally, legal principles provide guidance for courts,
and continuity in law, in cases that are not governed by any preexisting rule.

In our view, this appealing picture is misleading. Rather than provide a
happy compromise, legal principles combine the worst features of ATC moral
reasoning and of binding precedent rules, while at the same time eliminating
the advantages of both.

Legal principlesimmanent in the body of law are in several ways|ess deter-
minate than precedent rules posited by prior courts. Most obviously, principles
tend to be more vague and more dependent on value-laden terms than posited
rules that prescribe results for future cases. For example, the principle that no
one should profit from awrong does not provide determinate guidance because
it leaves undefined the notions of a wrong and of profit. In comparison, arule
stating that an heir convicted of murdering the ancestor from whom he hopes
to inherit may not claim a share of the ancestor’s estate is considerably easier
to apply. The rule may be inconveniently underinclusive, as when the murderer
killshimself beforetrial, but it avoids an excursion into the open-ended concept
of wrongdoing.

Beyond the problem of form, judgments about coherence within the body
of law are likely to be both inaccessible and unstable. Multiple principles may
qualify as plausible explanations for existing legal material, leaving room for
disagreement about which best fitsthematerial aswell aswhichismost desirable
overall.** Moreover, even when the set of eligible principlesisuncontroversial,
competing principles within that set must be weighed. We have noted that
legal principles are not definitive of outcomes: They are “starting points’ for
reasoning, or considerations to be given “weight,” that may conflict with one
another inaparticular case.*® Thelogical processby whichjudgesshould weigh
two or more conflicting principlesin context iselusive, and in any event it seems
no less proneto controversy and error than ATC moral reasoning about the best
result.>

48 See Dworkin, Law's Empire, 255.

49 See Levenbook, The Meaning of a Precedent, 6 Legal Theory at 236-8 (tracing con-
sequences of “the subsumed view that the significance of anything in law depends on
relationships to alot of other things”). Dworkin admits that interpretations of law, on his
account, may differ substantially. See Dworkin, Law’'s Empire, 256—7.

50" See note 37.

51 For an effort to systematize this process, see S. L. Hurley, Coherence, Hypothetical Cases,
and Precedent, 10 Oxford Journal of Legal Studies 221 (1990) (suggesting that settled
cases, actual and hypothetical, provide guidance about the relative weight of principlesin
particular factual settings).
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A further source of indeterminacy is that the data from which principles
are drawn (decisions and opinions) change with each new decision. Not only
is the new decision added to the body of law,> but some number of existing
decisions may need to be dropped or discounted as a result of inconsistency.
The requirement of coherence or “fit” with existing legal data cannot be a
reguirement of perfect harmony with all prior decisions: To beworkable, it must
be limited to some threshold proportion of decisions, beyond which judges are
freeto disregard recal citrant cases.® In fact, ajudge seeking the best qualifying
principle can be expected to discard as many of the cases she disapproves of as
the threshold of fit will allow.> And that in turn means that each new decision
will open the way for a new principle by rendering another past case eligible
for discard.

For thesereasons, legal principleslack the capacity of rulesto curb error, pro-
vide settlement and coordination, and protect and encouragereliance. Moreover,
legal principlesare generally understood to override precedent rules. Therefore,
a coherence model of precedent that relies on legal principles eliminates the
settlement and coordination benefits of rules.

At the sametime, lega principles, likerules, are inherently inferior to ideal
ATC mora reasoning. The requirement of coherence or fit limits the ability
of courts to follow their own best judgment in resolving disputes. The court
cannot disregard all past decisionsit deemsto be wrong —if it could, the body
of decisions would exert no precedential force and the court would simply be
engaged in pure ATC moral reasoning. Accordingly, the court must build or
adduce its principle from data that include at least some errors by past courts.

In other words, legal principlesare not moral principles, arrived at through a
process of reflective equilibrium that starts from intuition about correct results.
They are precepts that incorporate at least some results that the current court
believes to be wrong. The odd task assigned to the court is to determine what
principles would be correct moral principlesin aworld in which certain erro-
neous decisions were correct.>® Thus, if we assume that legal principlesin fact

52 SeeKress, Legal Reasoning and Coherence Theories, 72 CaliforniaLaw Review at 380-3
(discussing the “ripple effect”).

53 Dworkin makes this explicit in his discussion of athreshold of “fit.” See Dworkin, Law's
Empire, 230, 255.

54 The changeability of legal principles is particularly apparent in Dworkin’s account, in
which lega principles are not passed down from court to court but are remade as each
judgeidentifiesthe best principlethat fitsthe pattern of prior decisions. See Law'sEmpire,
255-6. Others who argue for decision on the basis of legal principles appear to have in
mind that principles are passed down from court to court in increasingly reliable form.
See Pound, “ Survey” in Conference, 14 University of Cincinnati Law Review at 330 (“we
get gradually aline of decisions which work out aprinciple’); Hart and Sacks, The Legal
Process, 569-70.

55 See Alexander and Sherwin, The Rule of Rules, 147; Alexander, “ Precedent” in Patterson,
Companion to Philosophy of Law and Legal Theory, 509. For a similar suggestion, see
Raz, The Relevance of Coherence, 72 Boston University Law Review at 307.
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exist —that is, that decision making according to legal principlesis constrained
to some extent by the body of prior decisions—then, likerules, legal principles
entrench error. Courts may have more room to correct errors and bring about
changesin law than they have in a system of binding precedent rules, but their
reasoning is distorted without the compensating settlement value of decision
making according to rules.

I11. Precedent Rules Revisited

Assumethat weare correct in our conclusion that asystem of binding precedent
rulesissuperior to asystem of precedentsthat bind only throughtheir resultsand
that leave courts with the power to distinguish precedents. And assumelikewise
that weare correct that asystem of binding precedent rulesissuperior toasystem
of precedents based on legal principles. Still, a number of questions remain to
be answered. We do not undertake to answer them in full: Our objectives areto
identify problems that need to be solved in order to make a system of binding
precedent rules attractive and to show that these problems are not so intractable
asto disqualify precedent rules as a plausible feature of law.

A. ldentification of Precedent Rules

The object of aruleisto settle controversy and provide coordination in cases
of uncertainty and disagreement. For that purpose, a rule must be general,
covering a range of future cases.®® It must also be determinate enough to
be applied without direct consideration of the questions it was designed to
settle.>’

Ideally, aprecedent rulewill appear in thisformin the opinion accompanying
a previous decision. When this occurs, not only is the rule capable of guiding
future decisions, but the court that wrote the opinion is likely to have crafted
the rule with future cases in mind. Yet, because courts are reluctant to legislate
overtly, explicit precedent rules may be difficult to find. A typical judicial
opinion contains a narrative description of facts, a summary of arguments by
the parties, and an explanation of the court’s decision; but it rarely sets forth
canonically an explicit rule for the future.

Therulemodel of precedent, however, does not necessarily depend on delib-
eratejudicial promul gation of rulesin canonical form. A moreexpansiveversion
of the model would also recognize as authoritative implicit rules derived from
judicia opinions. A court’s explanation of itsreasoning, thefactsit particularly
emphasizes, and itsreferencesto prior cases may reveal that the court endorsed,
without explicitly stating, an identifiable rule of decision. If this rule can be

56 See Schauer, Playing by the Rules, 1-12, 23-7 (defining rules).
57 See Schauer, Playing by the Rules, 53-62 (discussing the “ semantic autonomy” of rules).
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discerned with reasonable confidence and restated in canonical form, then it
may serve as a serious precedent rule.

The notion of implicit precedent rulesis limited in several ways. First, the
authority of any rule, including a precedent rule, comes from general agree-
ment among members of society to vest its author with power to settle future
controversies; therefore, the force and meaning of the rule are functions of
the author’s intent.>® It follows that an implicit precedent rule must have been
understood by the precedent court to occupy a place within the body of law and
to govern future casesin the manner of arule. A precept found by alater court
to be immanent in the pattern of past decisions, but not so understood by prior
courts, is not a precedent rule. Second, rules must prescribe results. Therefore,
for animplicit rule to qualify as a precedent rule, it must have been understood
by the precedent court as providing an answer to all disputes that fall within
itsterms and not simply as a principle to be weighed against other reasons for
decision.

Expansion of the rule model to include implicit rules carries some risks. A
rulethat is not obviousloses much of its capacity to coordinate private conduct.
There is aso a danger that the precedent court, athough it had the rule in
mind, did not consider its consequences as carefully as it might have done if
engaged in deliberate legislation. Asaresult, the rule may be poorly designed.
Nevertheless, recognition of implicit rules probably is necessary to secure the
benefits of arule model of precedent, given the dominant practices of courts at
present. On the other hand, were the desirability of the rule model of precedent
to befully internalized by courts, courts might begin making their rules explicit
and crafting them with greater care.

B. Preconditions for Precedential Authority

The benefits of a rule depend on its capacity to curtail error in the range of
cases to which it applies. A precedent court may sometimes announce a rule
in general and determinate form, but do so very casually. When this occurs the
ruleis particularly likely to fail in its task of reducing error. If the precedent
court did not in fact intend its statement to operate asarule, no rule exists. If it
did intend arule, but acted without reflection, then without some refinement of
the model, the ruleis binding on future courts.

One possible strategy to prevent entrenchment of undesirable rules is to
screen precedent rules for adequacy of deliberation by studying the process
that surrounded their adoption. Briefsand arguments submitted to the precedent
court, for example, may reveal that there was no significant adversarial debate

%8 Our views on these matters are set out in detail in Alexander and Sherwin, The Rule of
Rules, 11-25 (settlement), 97101 (intentions). See also Raz, The Relevance of Coherence,
72 Boston University Law Review at 295-6 (discussing law as a function of authority).
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on the subject of the rule.® If so, alater court could disregard the rule on the
ground that it was not formul ated with sufficient care.

A condition that focuses on the quality of deliberation by precedent courts,
however, may pose dangers to the system of precedent. An investigation of the
gravity with which the precedent court approached its rule, particularly when
conducted by a later court that believes the rule is about to produce an erro-
neous result, could undermine the habit of compliance on which any system
of rule-based decision making depends. In any event, perhaps because evi-
dence of judicial reflection isnot readily available, inquiry into the deliberative
background of precedent rulesis not a common feature of legal practice.

Another possibility, one that relies on more objective criteria and therefore
poses fewer dangers to the habit of following rules, is to screen precedent
rules for judicial acceptance. A precedent rule, according to this condition, is
not binding on reluctant courts until it has met the approval of many courts
over time. Only then, through repeated scrutiny and trial, has the rule earned
the assumption that it will prevent more error than it will cause if consis-
tently applied.®° Indeed, there is evidence that courts often apply atest of this
kind.®*

Interestingly, a condition of judicial acceptance and use over time atersthe
provenance of the precedent rule. The author is no longer the court that first
announced the rule but the series of courts that later adopted it. This should
not, however, present a serious problem for the rule model. Aslong astherule
issues from an authoritative source, and its meaning is uniformly understood,
it can function as a serious precedent rule.

More problematic for any “judicial acceptance” test for precedent rulesis
its inherent and inexorable indeterminacy. How many and which courts must
accept the rule? Must they accept it in identical canonical form? What should
primary actors do during the period after the ruleis first announced but before
it is “accepted’? These and other questions might be answered by “rulifying”
this rule-plus-acceptance model. (“ The rule must be accepted by three courts
of parallel rank within the jurisdiction within ten years, etc., etc.”) In the end,
however, the added complexity of a rule for acceptance might undermine the
advantages that arule model of precedent aimsto secure. The model will then
become much more elaborate than the simple rule model.

59 See Emily Sherwin, “The Story of Conley: Precedent by Accident” in Kevin M. Clermont,
ed., Civil Procedure Stories (Foundation Press, 2004).

60 See Edmund Burke, “ Reflections on the Revolution in France and on the Proceedings in
Certain Societies in London Relative to that Event” (1790), reprinted in Edmund Burke,
Selected Writings and Speeches (Peter J. Stanlis, ed.) (Regnery Gateway, 1963), 424, 470
(referring to the common law as “the wisdom of the ages”).

61 Gerald Postema suggests that acceptance and repeated use by courts was understood to
be the dominant criterion for precedential authority in the jurisprudence of classical com-
mon law. Postema, Classical Common Law Jurisprudence (Part I1), 3 Oxford University
Commonwealth Law Journdl at 13, 17, 24-5.
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C. Decision Making in the Absence of a Precedent Rule

Therulemodel of precedent requires courtsto follow precedent rules, but it says
nothing about how courts should proceed in cases that are not covered by the
terms of any rule. The simplest default position is that courts should return to
ATC moral reasoning in the absence of precedent rules. A possible alternative,
consistent with common judicial practice, is for courts to reason by analogy,
seeking out prior cases that appear similar and reaching parallel results.®”

As amatter of logic, we question whether this option exists.®® Similarities
between cases are meaningless in themselves: The fact that two plaintiffs have
red hair, for example, does not mean that both should win if one does. There
must be a principle, or “analogy-warranting rule,” which picks out similarities
that are relevant to outcome.®* If the analogy is supported by a rule implicit
in the prior opinion, then what appears to be analogical reasoning is really an
application of the rule model of precedent, broadly understood to recognize
implicit rules. If no such implicit rule is available, the best explanation of
analogical reasoning is that the later court has “abduced” a principle from an
array of prior cases, which identifies similarities between those cases and the
case beforethe court.®® Thisprocess of abduction may or may not beaplausible
form of reasoning, but assuming it is, reasoning by analogy is now an instance
of the coherence model of precedent and suffers from the defects of that model.
Specifically, aretrospective principle drawn from an imperfect set of decisional
data incorporates the errors of past decisions but lacks the settlement value of
arule. As we have argued, a principle of this kind should not be treated as
authoritative.

Thus, insofar as analogical reasoning differs from identification of implicit
precedent rulesintended by precedent courtsto operate asrules, wereject it asa
source of precedential constraint. Nevertheless, there may be potential benefits

62 On analogical reasoning, see the contributions of Melvin Eisenberg and Gerald Postema
in this volume; Burton, An Introduction to Law and Legal Reasoning, 27—41; Levi, An
Introduction to Legal Reasoning, 1-19; Cass R. Sunstein, Legal Reasoning and Political

Conflict (Oxford University Press, 1996), 62—-100; Scott Brewer, Exemplary Reasoning:

Semantics, Pragmatics, and the Rational Forceof Legal Argument by Analogy, 109 Harvard

Law Review 925, 925-9, 962—3 (1996). For a skeptical view, see Larry Alexander, Bad

Beginnings, 145 University of Pennsylvania Law Review 57, 80-6 (1996). For a more

sympathetic analysis, see Emily Sherwin, A Defense of Analogical Reasoning in Law, 66

University of Chicago Law Review 1179 (1999).

See Richard A. Posner, The Problems of Jurisprudence (Harvard University Press, 1990),

86-98 (describing analogical reasoning as “an unstable class of disparate reasoning

methods”); Schauer, Playing by the Rules, 1837 (describing analogical reasoning as

aform of deduction from rules).

64 See Brewer, Exemplary Reasoning, 109 Harvard Law Review at 962. But cf. Moore,
“Precedent, Induction, and Ethical Generalization” in Goldstein, Precedent in Law, 1889
(questioning whether it is logically possible to extract arule from a decision rendered on
particular facts).

65 See Brewer, Exemplary Reasoning, 109 Harvard Law Review at 962.
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to analogical reasoning as a professional custom among lawyers and judges.
Ideally, a court engaged in ATC moral reasoning will test potential decisional
principles against real and imagined examples of their application.®® Courts,
however, have limited time for reflection. The practice of studying past casesin
search of relevant similarities at least ensures that they are exposed to a variety
of fact patternsto which their own hypotheses might apply, aswell asto various
lines of reasoning pursued by prior courts. For this reason, courts may make
fewer errors in the absence of rules if they believe they are able to, and even
obliged to, reason by analogy from past cases.®’

D. Overruling Precedent Rules

The rule model of precedent requires courtsto follow qualified precedent rules
without deliberating about whether the results they prescribe are correct, all
things considered. Courts may not second-guess the outcomes of rules, nor
may they “distinguish” rulesthat appear to produce thewrong result in apartic-
ular case. When precedent rules are justified asrules —that is, when following
therulesinall caseswill produce fewer total errors than unconstrained deliber-
ation —then erroneous resultsin particular cases are simply aby-product of the
rules’ generality, which cannot be avoided without losing the benefits of rules.

However, some rules are not justified as rules: Following them in all cases
will not yield a net benefit over ATC moral reasoning, either because the rules
were wrongly conceived, or because changed circumstances have made them
obsolete. The most persuasive objections to the rule model of precedent are
based onitsfailureto offer an escapefromrulesof thiskind: Anaccumulation of
unjustified rulesunderminesthe claimthat seriousprecedent ruleswill minimize
theoveral level of error. Therefore, the rule model must be qualified by apower
to overrule.

The most direct approach to overruling would entail judicial assessment
of the justification of each rule: Before applying the rule to a particular case,
the court would ask whether it prevents more error overall than it causes by
prescribing erroneous outcomes. This type of assessment, however, presents
the court with a difficult, if not impossible, task. It must evaluate the overal
justifiability of therule, but it must also refrain from eval uating the outcome the
rule prescribes for the case now beforeit. Although the court’s two functions—
overall assessment of rules and application of rules — are logically distinct,
a court engaged with the facts of a particular case may find them practically
inseparable.

86 This process of reasoning is captured by Rawls's term “reflective equilibrium.” See John
Rawls, A Theory of Justice (Harvard University Press, 1971), 46-53.

87 For amore detailed version of this argument, see Sherwin, A Defense of Analogical Rea-
soning in Law.
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Alternatively, courts might adopt, or a legislature might prescribe, a rule
for overruling. This strategy, however, is doomed to fail. A rule settles moral
controversy by substituting a simple prescription for moral deliberation. The
question of when to follow rules cannot be simplified inthisway. A determinate
rulefor overruling (“Overruleall precedentsmorethantenyearsold”) iscapable
of guiding courts, but its own justification may come into question, requiring
an appeal to ahigher-level rule. At some point in theregress, moral judgment is
unavoidableif theproblemistobesolved. In contrast, anindeterminate standard
(“Overruleprecedent ruleswhenthereasonsfor overruling themreach astrength
of X™) cannot function as arule. Moral judgment is once again required.

Thebest solution, in our view, isto adopt apresumption in favor of precedent
rules: Courts may overrule, but only when the rule is obviously and seriously
unjustified.®® The standard of obvious and serious lack of justification, for this
purpose, isastandard of overall rule assessment, not astandard of rule applica-
tion. Courtsmust apply rulesto the casesbeforethem, evenif they are convinced
that the result is an error. Only if acourt is almost certain that the rule, if con-
sistently followed, will produce far more error than it prevents may the court
refuse to follow the rule.

This standard isnot ideal. The presumption in favor of rules prevents courts
from overruling some rules that should be overruled. Meanwhile, the unavoid-
able vagueness of the presumption meansthat courts will differ in their assess-
ment of when rules are obviously unjustified, and the potential for variable
judicial behavior undermines to some extent the settlement value of the rules
themselves. Finally, even when limited by a presumption in favor of rules, an
overruling power that asks courts to assess the justifiability of rules but not to
evaluate the results they prescribe for the case at hand requires mental gym-
nastics from judges. Nevertheless, this rough solution seems preferable to any
other: Some power to overrule is necessary to escape rigidity and unnecessary
error. Meanwhile, rules for overruling are unworkable, and unconstrained rule
assessment is inconsistent with the habit of obedience to rules on which the
rule model of precedent depends.

68 psychologically, this approach would entail a“peek” at the justification of the rule, of the
kind Frederick Schauer recommends in his discussion of “presumptive positivism.” See
Schauer, Playing by the Rules, 196—7. Although we do not think presumptive positivismis
successful asasolution of thegeneral dilemmaof rules, it seemsthe best available solution
to the question when a rule should be jettisoned atogether. See Alexander and Sherwin,
The Rule of Rules, 68-73.
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Some Types of Law

JOHN GARDNER

Laws can be classified in various ways. They can be classified according to
the legal systems to which they belong (English, Roman, international, etc.)
or according to the subject matter that they regulate (contracts, property, torts,
etc.) or according to their normative type (duty-imposing, permission-granting,
etc.). In this chapter | will be concerned with the classification of laws — and
hence of law as agenre—in only one dimension. It isthe classification of laws
according to how they are made. Thisis aready a philosophically partisan and
some may say question-begging enterprise. Some laws, say some people, are
not made at all. They are not artefacts. They have no agent(s) who serve astheir
originator or creator or author. By demystifying some of the intriguing waysin
which laws are made, | hope to remove some of the appeal of thisview.

In my first three sections | consider, respectively, legislated law, customary
law, and case law. In the fourth section | discuss common law: How doesit fit
in? In the final section | conclude that al the types of law discussed here are
types of positive law. Thereis, | suggest, no other type of law but positive law.

I. Legislated Law

In away (to be explained at the end of this chapter), legislated law is paradig-
matic law. So it is not surprising that some writers simply equate law mak-
ing with legislating. For example, Ronald Dworkin reads the claim that judges
sometimes make law asthe claim that judges are part-timelegislators. Hethere-
fore treats criticisms of the latter claim as biting no less against the former.*
Here Dworkin takes his cue from John Austin, whose “command theory” of

| amgrateful to Timothy Endicott and DouglasEdlinfor their hel pful commentsand criticisms.

1 He treats criticisms of retroactive legislation as criticisms of retroactive law making more
generally; and he treats criticisms of unelected legislatures as criticisms of unelected law
makers more generally. See Ronald Dworkin, Taking Rights Seriously (Harvard University
Press, 1978), 84-6.
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law attempted to explain all law making on the legislative model.? As H.L.A.
Hart demonstrated, however, Austin’s account is seriously impoverished as a
general account of law making.® Some nonlegislative modes of lav making
that we will be discussing below (in sections 2 and 3) cannot be squeezed into
Austin’s account without considerable artifice.

Indeed, even as an account of legislative law making, Austin’s account is
distorted. A command always purports to impose a requirement to act; but
legidlation, as Hart pointed out, often purports to confer a power or grant a
permissioninstead.* Austin’s attempt to squeeze such nonmandatory |egislative
acts into the logic of commands is an embarrassment to his thinking.® Yet his
“command theory” isin some other ways adecent first stab at ageneral account
of the natureof legisation, for commands do sharethreeimportant featureswith
legidative acts. First, a command, like a legislative act, is the act of a single
agent. Second, acommander, likealegislator, actswith theintention of effecting
one or more normative change(s) by that very act of commanding or legislating.
Third, acommand, like alegidative act, isaway of making normative changes
expressly —that is, by expressing or attempting to expressthe normative changes
that one intends thereby to make.

Some people remember Hart as having argued that commands should be
contrasted with legislative actsin respect of the second (and hence the third) of
these features. Did Hart not criticize Austin’s “command theory” precisely for
losing sight of law’s normativity? Did he not object to Austin’srepresenting the
legislator as*the gunman situationwrit large” ? Yes, hedid.® But henever denied
that all commands are express attempts to impose a requirement, and in that
respect to effect anormative change. He merely showed by hisdiscussion of the
gunman situation that commands need not be attempts to impose obligations —
that is, categorical requirements.” In this respect commands differ even from
those legidative acts to which they are most similar, namely legislative acts
creating mandatory legal norms, which are al by their nature categorical.®

2 John Austin, The Province of Jurisprudence Determined (Wilfrid E. Rumble, ed.)
(Cambridge University Press, 1995), 35-6.

3 H. L. A. Hart, The Concept of Law (2nd ed.) (Oxford University Press, 1994), 43-9.

4 Hart, The Concept of Law, 27-33.

Hart, The Concept of Law, 33-5.

Hart, The Concept of Law, 7.

Hart, The Concept of Law, 82. A categorical requirement is one that applies irrespective

of the prevailing persona goals of the person to whom it applies. As Hart puts it, “the

conduct required by [rules of obligation] may ... conflict with what the person who owes

the [obligation] may wish to do.” Hart, The Concept of Law, 87. The commands of the

gunman, in Hart’s example, make an implicit appeal to a prevailing personal goal of the

person commanded, viz. the goal of staying alive.

Another way to put the point, which Hart avoids but which chimes with his remarks at

112-13: The law claimsto bind its subjects morally, whereas many commands speak only

to the prudence of the commanded. For more discussion of law’s mora claim, see my

“Law’s Aimin Law's Empire” in Scott Hershovitz, ed., Exploring Law's Empire (Oxford

University Press, 2006).
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Yet this thesis allows (and indeed presupposes) that commands and legidlative
acts are similar in other salient respects. They are alike enough to be worth
contrasting. | just mentioned the three most important features in respect of
which they are alike. Commands and legislative acts are norm-changing acts
that arealikeinrespect of their agency, their intentionality, and their expressness.

In what follows | shall say no more about these features as features of
commands. | will explore them only as features of legidlative acts. They turn
out to be the three features that give most help in distinguishing legislative law
making from other kinds of law making. L et me consider them in reverse order.

Legislated law is expressly made. Legislated law includes law contained in
written constitutional documents aswell asthat contained in everyday statutes,
regulations, and bylaws. It also includeslaw contained in proclamations, edicts,
directives, orders-in-council, and so on. In some legal systems it may also
include treaty law. Its first hallmark is that it is expressly made. Under some
conditions, | suppose, legislation might conceivably be expressed in gestures
or pictures. But typically legislative law is articulated law. It is expressed in
words. Here, for the sake of simplicity, | will talk asif all legislationisarticulate
legislation, but what | am about to say could readily be adapted to cover instances
of inarticulate legislation as well.

Articulate legislation (hereafter simply “legislation”) is articulated by the
legislator in the form of alegidative text. The text may be written or oral and
may bemade up of declarative or imperative sentences or both. One understands
legislated law by understanding the legislative text that creates it. Of course,
thereisagreat deal of variation between different legal systemswhen we come
to the question of how one is to understand the legislative text. Different legal
systems may have dramatically different canons of legidative interpretation.
Some may require or permit amore literal approach, othersamore“ purposive”
approach, to construing the legidlative text. Some may require or permit more
atomic interpretation of words or sentences or paragraphs in the legidative
text; others may require or permit greater attention to the wider textual context
in which the words or sentences or paragraphs appear. Some may require or
permit the interpreter to seek interpretative help in some or al of the debates
that led up to the legislation’s enactment, whereas others may regard this as
cheating. All of this concerns the proper mode of interpretation for legislated
law. None of it should distract us from the fact that, where legidlated law is
concerned, the legidative text is always the primary object of interpretation.®
Whatever changes to the law one ultimately finds contained in the legislation,

9 1 am simplifying. Legislation is a speech-act. As J. L. Austin says of speech-acts more
generally, “[t]hetotal speech-act inthetotal speech-situationisthe only actual phenomenon
which, in the last resort, we are engaged in elucidating.” J. L. Austin, How to Do Things
with Words (Oxford University Press, 1962), 148. So the ultimate object of interpretation
is strictly speaking the act of legislating. My point isthat the act of legislating is the act of
enacting atext, meaning that the interpretation of the text has primacy in the interpretation
of the legiglation.
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and however one sets about finding them, one presents them as contained in
the legislation only by presenting them as entailed by an interpretation of the
|egidlative text (or some part of it, such as a phrase or sentence or paragraph).

What oneislooking for in interpreting alegislative text are the changes that
it makes to the law, which are normative changes. The changes may include
the introduction of new legal norms or the modification or elimination of old
ones. To simplify, | will restrict my attention to the legislative creation of new
norms. But what | will say also applies, mutatis mutandis, to the modification
and elimination of existing legal norms.

So (to simplify): What one is looking for in interpreting a legislative text
arethelegal normsthat it creates. A common mistake isto confuse alegislated
normwith itsformulation. Thusalawyer may refer to “thewords of therule.” 1°
This cannot be taken literally. Rules do not have words. What she really means
is the wording of the legislative provision that creates the rule. It is tempting
to think of this as the wording of the rule because legislated norms, unlike
other legal norms, are canonically formulated. In the event that other purported
formulations of the norm would giveit inconsistent content (i.e., would point to
itsbeing adifferent norm), the formulation in the legislation prevailsin settling
what normitis. Yet still thelegislative formulation should not beidentified with
the norm that it formulates, for two rival norms can be identically formulated.
Thisiswhy the legislative formulation often needs to be interpreted to find out
which of two rival normsit formulates. Conversely, two rival formulations can
be formulations of one and the same norm. Otherwise one could not interpret
part of alegidative text by reformulating it consistently with itself, as lawyers
often do.

Another way to put this is to say that the legislative text is not the only
possible object of legidativeinterpretation. The law created by the statute—the
statute’slegal effect —isitself asecond possibleobject of interpretation. Thetwo
come apart most obviously when intervening interpreters (e.g., judges in the
highest court) usetheir legal power to interpret the legislative text in away that
binds successor interpreters.** Then the legal norms created by the statute are
rendered more determinate (and in that respect are changed) by an exercise of
interpretative authority, even though the formulation in the legislation remains
the same. When this is true, a successor interpreter interprets the legal effect

10 Seg, e.g., Three Rivers District Council v. Governor and Company of The Bank of England
(No. 3), [2001] UKHL 16 at [154], [2003] 2 AC 1, 280 (Lord Hobhouse).

1L Cf. In re Spectrum Plus Ltd., [2005] UKHL 41, [2005] 2 AC 680, where Lord Nicholls
suggeststhat when courtsareinterpreting legislation they cannot be bound by theinterven-
ing interpretations of other courts. Why not? According to Lord Nicholls: (a) earlier court
decisionshind only inasmuch asthey effect achangein thelaw, but (b) interpretation leaves
its object unchanged. The error in (b) is exposed in Joseph Raz's “ I nterpretation without
Retrieval” in Andrei Marmor, ed., Law and Interpretation: Essays in Legal Philosophy
(Oxford University Press, 1995).
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of the statute by interpreting the legidlative text in the light of the cases that
interpret the legislative text, cases that may themselves sometimes call for
interpretation. We will discuss the creation and interpretation of case law in
section 3. For present purposes, the only point that mattersisthis: Even where
interpretation of thelaw in the statute requiresinterpretation of intervening case
law, the legidlative text remains the primary object of interpretation in the sense
indicated earlier. Whatever legal norm one ultimately finds in the legidlation,
one still presents it as a norm found in the legislation only by presenting it as
entailed by an interpretation of the legislative text, albeit now an interpretation
of the text shaped by other interpreters’ intervening interpretations of the same
text. If the text drops out, so that the cases start to be treated as independent
authorities for the legal norms they left behind, then those legal norms are no
longer legislated legal norms. Then we are dealing with pure case law.'?

Legislated law is intentionally made. Just as a promise is made with the
intention of creating obligations by the very act of promise making, so leg-
islation is enacted with the intention of changing the law by the very act of
enacting it. Witnessthe “prayer” at the start of every (United Kingdom) Act of
Parliament:

Be it enacted by the Queen’s most Excellent Majesty, by and with the advice and con-
sent of the Lords Spiritual and Temporal, and Commons, in this present Parliament
assembled, and by the authority of the same, asfollows. ..

This prayer removes one possible ambiguity that would otherwise afflict
many of the ensuing legidative texts read literally. Declarative sentences in
legiglative texts (e.g., “Any person who libels the prime minister commits an
offence”) are often capable of being read literally asreports of legal norms that
(according to the text’s author) already exist. On that reading any legal change
effected by the Act would have to be regarded as an accidental legal change, a
side effect of the legislature’s attempt to state the law asiit is.'® Thanks to the
prayer, this reading of the Act is ruled out. “Any person who libels the prime
minister commits an offence” means “It is hereby made an offence for any
person to libel the prime minister.” The Act — as the prayer makes clear —is

12 Gerald Postema puts the same point thus: “ Some laws [are] valid in virtue of having been
explicitly made by an authorised lawmaker; other laws|[are] validin virtue of incorporation
into the common law. The class to which a given law [is] assigned [is] not determined
solely by theway it cameinto being, but by itspresent mode of validity.” Gerald J. Postema,
“Philosophy of the Common Law” in Jules Coleman and Scott Shapiro, eds., The Oxford
Handbook of Jurisprudence and Philosophy of Law (Oxford University Press, 2002), 598.
Postema attributes the point to Matthew Hale.

13 Occasiondlly legislatures do include a provision in which “for the avoidance of doubt”
they attempt to state or otherwise to preserve the law asit is apart from that provision.
See, eg., the U.K.'s Mental Capacity Act 2005, 8 62: “For the avoidance of doubt, it is
hereby declared that nothing in this Act is to be taken to affect the law relating to murder
or manslaughter or the operation of section 2 of the Suicide Act 1961 (c. 60) (assisting
suicide).”
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intended as an act of norm creation on the part of the legislator, in this case
Parliament (or the queen in Parliament, as the institution is more accurately
known).

In the literature on legislation, there is much discussion of whether an insti-
tution (for example, Parliament) is capable of having intentions.** Doubts about
whether Parliament is capable of having intentions often stem from the well-
known difficulty of using parliamentary intentions as a guide to the interpre-
tation of statutory texts. When courts say that they are interpreting statutes
according to “the intention of Parliament,” this is widely accepted to be an
empty courtesy. Parliament usually had no intentions concerning the meaning,
application, use, or effect of the statute in question, because the members of
Parliament who debated the statute and voted on it — even those who supported
it and voted in favor of it — invariably had diverse and conflicting intentions
concerning its meaning, application, use, and effect. Indeed, some members
of Parliament possibly had no intentions at al concerning any of these matters
(they werejust lobby fodder who voted when they weretold to by their political
masters). All of thisistrue and important. One could design a constitution for
Parliament that would determine whose intentions on matters such asthe mean-
ing, application, use, and effect of a statute are to be regarded as constituting
Parliament’s intentions on these matters, in the event of conflicting intentions
among ordinary members of Parliament. There has been a halting move in that
direction in recent English law.*® But for the most part there are no such rules,
and hence Parliament has no such intentions.

So Parliament often has no intention to make the particular changes in the
law that it ends up making whenit legislates. What does not follow isthat, when
it legislates, Parliament has no intention to change the law. Worries about the
diverse and conflicting intentions of individual parliamentariansdo not apply to
this more humble intention. Barring the occasional misfire (e.g., an accidental
stumble through the voting lobby by a drunken parliamentarian), al of those
who participate in Parliament’s changing of the law intend to participate in it.
Even those who vote against a certain piece of legislation have the intention
to participate in changing the law, should they end up on the losing side in the
vote. More precisely, they intend that the law be changed if that is Parliament’s
intention, where what counts as Parliament’s intention depends in turn on the
actions and intentions of at least some members of Parliament.’® So (in away
that will be further explained below) the law-changing intentions of individual

14 Notable doubters: Ronald Dworkin, Law’s Empire (Harvard University Press, 1986), 336;
Jeremy Waldron, Law and Disagreement (Oxford University Press, 1999), 43.

15 Pepper (Inspector of Taxes) v. Hart, [1993] AC 593 was the move; the halting started in
R. v. Secretary of Sate for the Environment, Transport and the Regions, ex parte Spath
Holme Ltd., [2001] 2 AC 349.

16 Thisis sometimes called a*“conditional” intention, suggesting that somehow it is not quite
a complete intention. But there is nothing incomplete about it. See John Gardner and
Heike Jung, Making Sense of Mens Rea: Antony Duff’s Account, 11 Oxford Journal of
Legal Studies 559, 5678 (1991).
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members of Parliament both constitute and refer to the law-changing intention
of Parliament itself, Parliament being the institution that does the legislating.

Some people deny that institutions (such as Parliament) can be agents. They
insist on reading apparent references to ingtitutional agency (e.g., to Acts of
Parliament) reductively, as elliptical references to the agency of the individ-
ual human beings who go to make up the institution. On this view it is not
the legidative institution but rather its membership that does the legisating.
We will engage with this thought in a moment. At this point we are tackling
a cross-cutting question: Whoever does the legislating, does he or she or it
intend to change the law in the process? The answer is clearly yes. An agent
acts intentionally inasmuch as it does what it does for (what it takes to be)
reasons. Those who legislate, whether they are human beings or institutions,
must do so for (what they take to be) reasons for and against changing the
law. If they did not, there would be no sense in having legidative debates,
in which supposed reasons for and against changing the law are presented,
weighed, and challenged. Indeed, there would be no sense in having wider
public debates about |egislative policy, nor the general electionsin which these
debates are brought to a head. Such debates make sense only on the footing
that whoever it is that legislates will, in legislating, respond to at least some
supposed reasons for and against changing the law. These debates make sense,
in other words, only on the footing that legislation intentionally effects legal
change, exactly asthe prayer in U.K. Acts of Parliament would have us believe
it does.

Legislation is the act of one agent. The preceding remarks already fore-
shadow what comes next. Legisation is always the act of one agent. The agent
may be a human being (e.g., Big Brother) or an institution (e.g., Parliament).
The actions of an ingtitution like Parliament depend on, but are not reducible
to, the actions of those human beings who go to make it up. Thus an institu-
tion with no human beingsin it (with no human members and no institutional
members that in turn meet this condition) cannot act. Yet when an institution
does act through its members, its acts are distinct from those of its members.
Members of Parliament argue their points, table amendments, and cast votes.
These arethingsthat Parliament as an institution cannot do. On the other hand it
isParliament, not its membership, that |egislates. Analogously, the members of
an orchestra play their instruments, watch the conductor, and follow the score.
But only the orchestra— concertedly — plays the symphony.

What turns a mere collection of human beings (musicians, politicians) into
aconcerted agent (an orchestra, alegislature), the actions of which depend on,
but are not reducible to, the actions of those human beings who go to make it
up (its members, officials)? We can distinguish natural concerted agency from
artificial concerted agency. Natural concerted agency isthe sameaswhat | have
elsewhere called “teamwork.”*” In teamwork, each team member adapts her

17" John Gardner, Reasons for Tearmwork, 8 Legal Theory 495 (2002).
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intentions to the actions and intentions of the others so as to avoid frustrating
one another’s intentions. But that is not al. Each team member also adds an
extra intention, that of contributing to the work of the team as a whole. She
intends not only that she (and each of the others) should make their comple-
mentary efforts, but that this should also be part of ateam effort. So her own
intention makes an essential reference to the intention of the team. When it
does 0, it also helps to constitute the intention of the team. The team is then
a further agent distinct from the human beings who go to make it up. It too
does things and tries to do things and intends to do things — things that are
distinct from, albeit dependent on, the things that its individual members do
and try to do and intend to do. In the orchestra, for example, each player intends
to play her part. But she also intends that, by al together playing their parts,
the orchestra as a whole should play the symphony. That feature turns orches-
tral performance into teamwork. There may be only 105 human beings but at
least’® 106 agents are involved in the performance. The 106th is the orchestra
itself.

In natural concerted agency (teamwork) there may be normsthat assign and
regulate leadership and other specia roles in the team (e.g., the role of the
orchestra’'s conductor, its lead violinist, and so on). But in natural concerted
agency thereisno need for nor any possibility of anorm that assignsto anyone
therole of representing the concerted agent. Nobody in the orchestra, for exam-
ple, isits representative for the purpose of playing a symphony. The orchestra
itself plays the symphony. At the same time somebody in the orchestra (or
more likely in its management) is probably its representative for the purpose
of booking concerts, hiring musicians, and so on. Such actions of the orchestra
belong to the realm of artificial concerted agency.

Artificial concerted agency is, strictly speaking, aform of vicarious agency,
the possibility of which depends on the existence of norms that empower one
agent (e.g., a chief executive) to act in the name of another (e.g., a charitable
organization). Such norms are needed when a concerted agent needsto (be able
to) perform an action (e.g., enter into a contract or make a promise) that can
be performed only by thefurther action of asingle human being (e.g., by signing
a name or shaking a hand). Such single-human-being actions cannot even in
principle be performed by teamwork, and so they require representation. But
normsto empower representati on can also be used morewidely to enableteams
to perform actions that could in principle be performed by teamwork, but only
with excessive cost or difficulty. They can also be used to confer a capacity
for concerted agency on a bunch of interacting human beings (e.g., a nation,
alocal community, a government) whose interactions do not naturally qualify

18 | say “at least” because maybe there are some intermediate agents between the individual
human beings and the whole orchestra. Possibly the string section is agent 107, the wind
section is agent 108, and so on.
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as teamwork because one or both of the intentions required for teamwork are
absent.

Modern legislative institutions typically work by a combination of natural
and artificial concerted agency. There are officials (and committees and separate
legislative chambers and so on) whose actions are treated for certain purposes
as actions of the legislature. They may have powers to act in the name of the
legislature for some parts of the legidative process. But the institution’s ordi-
nary members also work on legislation as ateam, in natural concerted agency.
Barring the occasional drunken accident, the members intend to participate in
the legidlative process whenever they do so. They not only intend to vote and to
adjust their voting to the votes or intended votes of other members. They also
intend that their votes contribute to legislative action or inaction on the part of
theinstitution itself. The constitution of theinstitution must of coursedetermine
which human beings count as members of the institution for this purpose, and
how their votes will be counted, and so on. So the agency of theinstitution still
depends on norms determining who may be part of the team and what roles
they will have. Neverthel ess, thereis genuine teamwork. The relevant members
act as ateam in debating and approving legislation. When they do so, within
therules, it istheinstitution itself that legislates.

Can there be legidation without any concerted action, either natural or
artificial? Of course there can, for in the Great Dictatorship, the Great Dic-
tator legislates al by himself. The live question is only whether there can be
legislation involving multiple human beings without concerted action, either
natural or artificial, on the part of those multiple human beings. The answer is
that there cannot. To interpret what one has before one aslegislation, one must
interpret it as an attempt by someone to effect normative changes expressly.
One therefore needs to think of the text (or the word or sentence or paragraph,
etc.) as having an author who was trying to convey a meaning. One therefore
needsto think of its creation as either an individual action or aconcerted action.
There must have been an action of legislating and hence an agent (an individual
agent or a concerted agent) who legislated. Most anxieties about this conclu-
sion come of the thought that the concerted agency in questionisalegal fiction.
There are two responses to thisthought. First, the concerted agency is not com-
pletely fictitious; the members of legidative institutions do typically perform
much of their work as a team, and in that respect they are to be regarded as
natural concerted agents akin to orchestras and football teams. Second, there
is nothing wrong with alegal fiction of concerted agency, if by that phrase we
mean simply that the law attributes actions by one agent (an official) to another
agent (an institution) under norms that make the former a representative of,
and hence an agent who acts on behalf of, the latter, for there are artificial
concerted agents, and many of them are creatures of law. It does not follow
from the fact that they are creatures of law that they do not exist or that they
are not agents. On the contrary, it follows from the fact that they can perform
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actionswith legal effect, such aslegidating, that they do exist and that they are
agents.

1. Customary Law

Legidated law may of course be influenced by custom. It may aso refer to
custom, giving it legal recognition, for example by saying that the statutory
standard to be applied in judging the conduct of an electrician is the standard
of conduct that is customary in the electrical trade. Thisis not customary law.
The customary norm in this case is not, even after itslegal recognition, alegal
norm. It is merely alegally recognized norm. It is the same situation as that
which obtains when English law refers to some norm of French law in settling
some family law problem arising out of a marriage conducted in France. This
does not make the norm of French law into a norm of English law. Likewise, a
legislative reference to a customary norm does not make the norm into a norm
of customary law.'® Customary law, rather, is made up of customary norms that
are ipso facto legally binding, that are part of the law without further ado.

Bentham distinguished two different kinds of custom that may constitute
customary law: custom in pays (the custom of a population of legal subjects)
and custom in foro (the custom of a population of legal officials).?° In the com-
plex legal systems that law school professors are used to dealing with, little
customary law ismade in pays. A possible exception isin international law. In
international law, states constitute the population of legal subjects. Arguably
some customs that hold in the relations between states are ipso facto part of
international law. But the example is made problematic by doubts about inter-
national law itself. It is an anomalous legal system in which the distinction
between officials and subjects is blurred. Arguably this even makes it a bor-
derline case of alegal system.?’ In what follows | will therefore be thinking
mainly about municipal legal systems and hence about custom in foro: about
customary law that is constituted as law by the customs of legal officials such
asjudges, police officers, and bailiffs. Again | will consider the distinguishing
features of this kind of law under three headings, to facilitate a contrast with
legislated law. First, customary law is not made by articulating (or otherwise
expressing) itscontent. Second, customary law isnot intentionally made. Third,
customary law is made not by one agent but by many.

Customary law is not expressly made. Customary law is, of course, commu-
nicated. It is disseminated by example, and dissemination by exampleisakind
of communication. However, customary law, unlike legislated law, is not made

19 Joseph Raz, Practical Reason and Norms (Hutchinson, 1975), 152—4.

20 Jeremy Bentham, A Comment on the Commentaries and a Fragment on Government
(J.H.Burnsand H. L. A. Hart, eds.) (Athlone Press, 1977), 182—4.

2L AsHart argues in The Concept of Law, ch. 10.
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by any acts of communicating it. It ismade by acts of conformingtoit. Itiscre-
ated and changed not by what people say isto be done but by what they actually
do. So no formulation of acustomary legal normisever canonical. Once alegal
norm acquires a canonical formulation, any other way of settling its content
answersto the canonical formulation in the event of conflicting interpretations
of the norm. But where a customary legal norm is concerned, any other way of
settling its content (including by formulating it) answers to the behavior of the
relevant population.

Customary law is created and changed not by what people say isto be done
but by what they do. What kind of doing is required? Isit enough that a popu-
lation’s behavior converges? Isit enough that mowing the lawn is what people
around here do every Sunday morning? Or must the population’s behavior also
converge around a norm, such that they are attempting to follow the norm when
they act? Must it be the case that mowing the lawn is what people around here
regard as the done thing on a Sunday morning, and that is why they do it? The
first caseisthat of asocial habit. The second caseisthat of asocial norm. Here
isasimple argument for thinking that customary law must be constituted by a
social norm rather than a social habit: If a custom isto form part of the law, it
must be normativeintheeyesof thelaw. It must constitute alegal norm. Sothere
must be someone who, on behalf of the law, regards the custom as normative.
That someone could, of course, be someone other than the population whose
custom it is. It could be, for example, a legislature or a court. But in that case
it is the fact that the legislature or the court regards the custom as normative
which givesit whatever legal effect it has. Thisisnot customary law. Rather, itis
custom that islegally recognized inlegislation or case law. Thisleavesasacase
of genuine customary law only the case in which the someone who regards the
custom as normative, on behalf of the law, is the very same population whose
custom it is. Therefore convergent behavior across a population is capable of
constituting customary law only if the convergence takes place under a social
norm. A mere social habit does not suffice.

H.L.A. Hart argued that every legal system must have at least one norm of
customary law, which he called arule of recognition. A rule of recognitionisa
norm that i dentifies some person or institution asan ultimate (i.e., nondel egated)
maker of law.?? Why must every legal system havesuchanorm?Hart’sargument
proceeded from his criticisms of Austin. Aswell as claiming that al laws are
commands, Austin claimed that every legal system has an ultimate legislator
(or commander), whom Austin labeled its“ sovereign.” Theidentification of the
sovereign, said Austin, isnot alegal matter. Thereisno law on the subject. For
if I makelaw under alaw identifying me as alegisator, there must be someone
above me in the system who in turn makes that higher law identifying me asa

22 Hart, The Concept of Law, 94-5.
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legiglator. Inwhich casel am not after al the sovereign: | am not an ultimate, but
only adelegated, legislator. It follows that the sovereign cannot be identified by
alegal norm.?® Rather, the sovereign must beidentified by conforming behavior.
The sovereign is the person or institution to whose commands people around
here habitually conform. Sovereignty is efficacy.?*

Hart agreed with Austin in holding that alegal systemisin force only if it
is efficacious.”® The efficacy condition is met so long as legal subjects largely
abide by the laws, but irrespective of whether they know the legal basis on
whichthey do so (i.e., what makestheselawsinto laws). Yet, argued Hart, there
must be such alegal basis. Within each legal system the identification of the
ultimate legislator isitself alegal question. It isaquestion of constitutional law.
How can this be? Austin was right to think that a legislature cannot possibly
be identified as an ultimate legidator by further legislation so identifying it.
His mistake, thought Hart, was merely to conclude that a legislature therefore
cannot be identified as an ultimate legislature by law so identifying it. This
holds true only if, as Austin thought, al law is legisated. But in fact it is
not. There is aso the possibility of customary law. Customary law is capable
of identifying a legislator (as it were) from below, not from above. The law
identifying the ultimate legislature — the rule of recognition —is constituted by
other people’s conformity to the legislation.?® The legislature’s power to make
law is not delegated by these other people. For these people are ex hypothesi
not legislators and so they have no legislative powers to delegate. In fact they
do not delegate any powers at all. Rather, by their custom they create a legal
duty, alegal duty to treat the ultimate legislator’ sword aslaw, alaw that in turn
may create legal powers for others.?’

Whose custom? Which custom? It is tempting simply to follow Austin and
say: the social habit of the wider population of legal subjects. But Hart notices
that this answer is not adequate to the task at hand. Thetask at hand is not only
to point to the conforming patterns of behavior but also to explain how it isthat
they constitute legal norms. What makes the conforming behavior normative
from the legal point of view? For the law to have a point of view there must be
people who represent the law in the identification of norms. These people are
legal officials. To be more exact, they are law-applying officials. They not only
do what, according to the ultimate legislature, is to be done. They also treat
adherence to the word of the ultimate legislature as the done thing. They regard
thenormscreated by the ultimatelegislatureasnormsfor themto apply, because
thereisanorm under which, asofficials, they haveaduty to apply normscreated

23 Austin, The Province of Jurisprudence Determined, 212, 239.

24 John Austin, Lectures on Jurisprudence (5th ed.) (J. Murray, 1885), 220-1.

2 Hart, The Concept of Law, 103—4.

2 Hart, The Concept of Law, 101-2.

27 Thisaspect of the rule of recognition was clarified by Raz in Practical Reason and Norms,
146.
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by the ultimate |legislature. So conformity to theword of the ultimate legislature
isasocial rule among the officials, not just a social habit. For Hart, this social
rule iswhat constitutes the rule of recognition of the legal system. The rule of
recognition is therefore an example of customary law in foro.”®

One may quibble with various aspects of Hart's account. Some of his argu-
ments are incomplete. But one major insight cannot be denied. Especially but
not only where a legal system has no canonical constitutional text, it is com-
mon to say that ultimate constitutional questions are questions of practice (or
realpolitik), not questions of law. Hart exposed this as a false contrast.”® That
aquestion is one of practice does not mean that it is not one of law, for some
law is made by what people do, not by what they say. Much constitutional law
is made in this way. What Hart calls “rules of change” and “rules of adjudi-
cation” are often but not always found in customary, as opposed to legislated,
constitutional law.* But if Hart isright, every legal system has at least one con-
stitutional law —arule of recognition —that is customary rather than legislated.
The rule of recognition belongs to the unwritten part of the constitution even
in legal systems with so-called “written constitutions.” A rule of recognition
may of course come to be articulated by some legal officials, maybe even in
a constitutional document. But the articulation is never canonical. Inasmuch
as the norm as articulated departs from the norm as practiced by law-applying
officials, the practice of the officias is what fixes the content of the rule of
recognition. Do as we do, not as we say.

Customary law is not intentionally made. Unlike legislated law, custom-
ary law is not intentionally made. Of course the actions by which it is made
are amost always intentional actions. The officials who create Hart's rule of
recognition, for example, clearly intend to follow (what they take to be) arule
when they do so. What they do not intend to do is to create or change arule
in the process. Their law making is usually an accidental by-product of their
intended law applying. For example, by treating an Act of Parliament as valid
law — by raising no questions about its validity and interpreting its contents as
law —judges contribute to making it the case that Acts of Parliament in general
arevalid law. They contribute to making the rule of recognition what it is. But
that is not what they usually intend to do. What they usually intend to do isto
apply alega norm that, so far as they are concerned, exists quite apart from
their action of applying it, because it is a norm found in an Act of Parliament.
And in away they are right. The norm isin the Act and it is part of the law
of the land according to a rule of recognition of the legal system, which isa
customary norm that no single judge is in a position to change. Moreover,
because any change in this rule depends on the usually unforeseeable actions

28 Hart, The Concept of Law, 116-17.
2 Hart, The Concept of Law, 111-12.
30 Hart, The Concept of Law, 95-9.
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of many other law-applying officials, usually no single judge is in a position
to intend to change it either.® And yet as a law-applying official each single
judge is part of the official population whose socia rule constitutes the legal
rule, and as part of this population he can contribute to changing the rule. It
follows that a single judge can readily be an accidental participant, but only
rarely an intentional participant, in achange of customary law.

In the scenario just sketched, the intentional application of one legal norm
(alegislated norm) potentially makes an accidental contribution to change in
another legal norm (a customary norm). In a different scenario, the legal norm
that the judge accidentally helps to change is the very same customary legal
norm that she intends to apply without changing it. This possibility helps us
to see a way forward with an old and tiresome debate. We al know that the
law can be changed by the actions of judges. That is what gives the law a
history that can be studied by studying judicial decisions. Yet judges almost
adwaystak asif al they are doing is applying the law unchanged. Should we
regard this self-presentation as a mere pretense, a spin that judges put on their
arguments to shore up their legitimacy? Sometimes, no doubt, we should. But
sometimes we should regard it more generously as an innocent slip on the
part of the judge. Such slips are particularly easy to make where customary
law is concerned, thanks to the indeterminacy of customary norms. Of course,
all legal norms have their indeterminacies. In the case of legislated norms,
these typically include indeterminacies of language and indeterminacies of
intention.®” But customary law is subject to another kind of indeterminacy
which comes precisely of the fact that it is neither articulately nor intentionally
made. When anew situation emergesthat iscloseto onethat isalready regul ated
by a customary norm, what determines whether it is or is not regulated by the
norm? In the case of customary norms (or, more generally, norms that are
made by their use) nothing determines this except what people do next by
way of supposed application of the norm. The norm is indeterminate in its
application until actually applied. This makes for a characteristic kind of dlip
in the application of customary law. Overlooking tiny differences between the
present situation and past situationsthat were admittedly regulated by the norm,
it iseasy to jump to the conclusion that the norm already regulates the present
situation when in readlity it is still indeterminate in respect to its regulation or
nonregulation of the present situation. Thisrepresentsatiny mistake of law. But
such mistakes can contribute gradually to changes in the custom, and hence to
changes in the law. Over time the customary law comes into line with its own
hitherto mistaken applications. Officials who intended only to apply the norm
without changing it contributed accidentally to this normative change. This, it
strikes me, isthe usual way in which customary law in foro changes.

31 SeeR. Antony Duff, Intention, Agency, and Criminal Liability: Philosophy of Action and
the Criminal Law (Blackwell, 1990), 56.
32 Hart, The Concept of Law, 127-9.
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Customary law is not made by one agent. Again the next step has been
anticipated. The making of customary law requires multiple actionsby multiple
agents. There must be widespread convergence of actions before we have a
custom, and hence before we have customary law. What is not required is any
kind of joint agency, any kind of teamwork on the model of an orchestra or
Parliament. Joint agency is possible only when the participantsin it are aware
of oneanother’sactions, andintend their actionsto contribute to the same project
as the actions of others. In the case of parliament this is how the intention to
make law takes shape: The various members and officials of Parliament do not
merely happen to go through the lobbies together. They do it in the awareness
that others are doing it and intending their actions to contribute, together with
theactionsof others, to the making of law. Customisvery different. Participants
in customs are, as we have seen, sometimes acting with the intention to follow
a social rule (to do the done thing). But their intentions here are not joint
intentions. They are merely intentionsin common. They do not require mutual
awareness or an intention to participate in acommon project. And sometimes—
when acustom is constituted by social habit —not even an intention in common
is needed. It is enough that behavior converges, never mind the reasons.

A great deal of ink has been spilt on the question of what kind of inter-
action among law-applying officials is required to constitute Hart's famous
rule of recognition. Hart originally took the minimal view described above.
Law-applying officials need only regard it as the done thing for law-applying
officials like themselves to treat the word of the ultimate legislature (and other
authorities of inherent jurisdiction) as law. But under pressure from Ronald
Dworkin, Hart later allowed that the rule of recognition is perhaps not just a
social rule but a conventional social rule.®® This opened the way to elaborate
discussions of Hart’s “ conventionalism” about law. In particular, Hart’s think-
ing came to be linked with a body of philosophical literature on convention
that gave a highly technical sense to the term, in which conventional rules are
only those social rules that serve coordinating social functions.>* From here it
was a surprisingly short step to the idea that the officials whose actions add
up to constitute the rule of recognition of each legal system are engaging in
something close to teamwork, intentionally coordinating with one another in
the manner of an orchestra playing the symphony of law.*® It seems to me that
all of this extra baggage is not only misguided and unnecessary but contrary

33 Hart, The Concept of Law, 267.

34 Jules Coleman, Negative and Positive Positivism, 11 Journal of Legal Studies 139 (1982);
Gerald Postema, Coordination and Convention at the Foundations of Law, 11 Journal of
Lega Studies 185 (1982); Andrei Marmor, Positive Law and Objective Values (Oxford
University Press, 2001), 10-24. Marmor makes an important change to the relevant expla-
nation of convention.

35 Jules Coleman, The Practice of Principle (Oxford University Press, 2001), 98; Scott
Shapiro, Laws, Plans, and Practical Reason, 8 Legal Theory 387 (2002); Christopher
Kutz, The Judicial Community, 11 Philosophical Issues 442 (2001). Each of these writers
understands “ intentionally co-ordinating” slightly differently.
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to the tenor of Hart’s original proposal.* It brings the rule of recognition ever
closer to the model of legislated law, a creation of many working as one. But
Hart's whole point was that a different kind of law is needed before legislated
law is possible. It is needed to create legal institutions of the kind that can pass
undelegated legislation. This customary law is not the work of many working
as one. It is the work of many acting as many. They create new law collec-
tively as an accidental by-product of their individual efforts to follow the law
asit is. Each intends in her own case to follow the rule of recognition, not to
changeit.

IIl. CaselLaw

It is essential to the nature of law that all legal systems have law-applying
officials who make legal rulings. A lega ruling is a legally binding decision
on the application of alegal rule to what lawyers call a*“case’: to a situation-
token rather than a situation-type. In the case of Barnewall v. Adolphus, for
example, there may be alegal ruling that Barnewall now owes Adol phus $50.
An official who has the power to make such alegal ruling —typically ajudge —
also has the power to change people’s legal positions. He has the power to
change Barnewall’s legal position and Adolphus's legal position and the legal
position of the bailiffswho executethe debt and thelegal position of newspapers
that report the decision and so on. But he does not necessarily have the power to
changethelaw itself in the process. He has the power to changethe law itself in
the processonly if, by making the legal ruling, he can also changethelegal rule
under which hemakesit, thereby affecting itsapplication in cases other than the
one before him. We have already seen how a judge might contribute to doing
this by contributing to a change in official custom. But in some legal systems
some judges also have the power to change legal rules solo by making legal
rulings. Thisis not customary law because no convergence of official behavior
around the new rule is required to make it part of the law. Thistype of law is
known as case law.

Typically judges set about adding to case law by applying existing law —that
is, by applying law that exists apart from their act of applying it. Typically they
arguethat acertain ruling, evenif not required by existing law, would be consis-
tent with existing law and a sound development of existing law. They proceed
in this way because they have a professional moral duty (usually crystallized
in their oath of office) to keep faith with whatever existing law there is on any

36 Other doubters: Joseph Raz, “On the Authority and I nterpretation of Constitutions: Some
Preliminaries’ in Larry Alexander, ed., Constitutionalism: Philosophical Foundations
(Cambridge University Press, 1998), 161-2; Leslie Green, Positivism and Convention-
alism, 12 Canadian Journal of Law and Jurisprudence 35 (1999); Julie Dickson, Is the
Rule of Recognition Really a Conventional Rule?, forthcoming.
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subject on which they make aruling. But this professional moral duty need not
and often does not circumscribe thelegal power of judgesto makelaw. In many
legal systems, judges with the ability to add to case law do so even if they do
so per incuriam: even if they ignore and contravene existing law in doing so.
When that happens, other judges may have extra powers to overrule the errant
decision when it comes to light in later cases. But this confirms, rather than
challenges, the claim that the law was changed by the errant decision in the
meantime. If the law was not changed, overruling would not be necessary. Such
judicial law making without the support of existing law is in one respect akin
to legidating. It is an activity of making law de novo. Yet it is not legislating,
for legislators do not make law de novo by applying law. Qua legislators they
make legal rules but no legal rulings, whereas judges, even when they make
legal rulings without the support of existing law, always make law by applying
it. Whenever they make case law, they make law by the act of applying the very
same law that they thereby make.

So caselaw isneither legislated law nor customary law. It has some features
in common with each. To see the similarities and differences more clearly, |
will ask the same questions about case law that | asked about legislated law and
customary law. Is case law expressly made? Isit intentionally made? Isit made
by one agent or by many?

Caselawisnot expressly made. Caselaw isakind of law made by judges. Itis
tobefoundinthejudgmentsthat judges give when they decidethe cases brought
before them. These judgmentstake theform of texts, which (likelegislated law)
may be either written or oral, which may be expressed in declarative or (rarely)
imperative sentences, and which call for interpretation. These latter features
may encourage the thought that case law isakind of legislated |aw. But amajor
difference lies in how the judgment of a judge creates whatever new law it
creates. Case law, unlike legislated law, is not made by being articulated. It is
made by being used in argument. In thisrespect caselaw, in spite of itsdelivery
in textual form, has more in common with customary law than it does with
legislated law. Recall that customary law is made by (social) rule following.
Using arulein argument is also akind of rule following, even though the rule
in question need not be a social one.

An argument is made up of at least two premises and a conclusion. For
simplicity, let's imagine a very simple two-premise legal argument that could
be made by ajudge.

Rule: Any person who calls another person a liar has a duty to pay $50 to
that other person.

Fact: Barnewall (a person) called Adolphus (another person) aliar.

Ruling: Thus, Barnewall has a duty to pay $50 to Adolphus.

Of course, arguments made by judges are often much more complicated than
this. Thefactsof the caseare often much more arcane. Thereare often subsidiary
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arguments that bear on the interpretation of therule, or the interpretation of the
facts. And the main argument often runs through a series of interim conclusions
that are then used as premises in the next stage of the argument. But none of
this makes any difference to the point about case law that concerns us now. So
let’s focus on the simple, pared-down case of Barnewall v. Adolphus.

To do her judicia work in the case of Barnewall v. Adol phus, the judge must
expressat least onelegal norm: She must express her ruling. Until shehasruled,
she has not judged, and until she has expressed her ruling, she has not ruled.®’
Judging in the sense of making a ruling on a case may be thought of as akin
to alegidative act, because the ruling is not only expressed but expressed with
the intention of binding the partieslegally by that very act of expressing it. But
unlike legidation, the ruling by itself does not make new law. The law is made
up of legal rules, legal normsthat apply to morethan one case. Legal rulingsare
legal norms that apply only to the case in which the ruling is made and hence
do not form part of the law.

So if the judge in Barnewall v. Adolphus does make new law, that law lies
not in her ruling but in the rule she uses to make it. Yet she might not attempt
to formulate her rule. She might only state the facts and the ruling, leaving
the later interpreter of the case to work out the rule that sheisusing. Therule
sheisusing is one that, combined with the facts of the case, suffices to yield
the ruling. So in interpreting the case one begins by working back to the rule
from the facts and the ruling. This may be what prompts some people to say
that judges decide cases, and hence make case law, by reasoning “ on the facts’
rather than by the use of rules.>® The contrast here is false, and the suggestion,
taken literally, is baffling. No number of facts can ever yield any legal ruling
except in combination with alegal rulethat rendersthosefactslegally pertinent.
What makes it seem otherwise is merely that, where case law is concerned, the
rule being used belongs to what David Lyons aptly calls implicit (or implied)
law as opposed to explicit (or express) law.>® The ruleisimplicit becauseit is
made by being used in the case, rather than by being expressed. It istherule as
used rather than the rule as stated.

| said that therulefor which acase standsisonethat, combined with the facts
of the case, sufficesto yield the ruling. But surely, in any given case, there are

87 As with legislation, this expression is typically in words but it could be by symbol or
gesture (e.g., athumbs-down).

38 See, e.g., Bruce Chapman, The Rational and the Reasonable: Social Choice Theory and
Adjudication, 61 University of Chicago Law Review 41, 66—7 (1994). The view is echoed
in Jerry Postema’s contribution to this volume.

3 David Lyons, “Moral Aspects of Legal Theory” in Marshall Cohen, ed., Ronald Dworkin
and Contemporary Jurisprudence (Rowman and Allenheld, 1983), 58. The expression
“implicit law” wasfirst used by Lon Fuller in Anatomy of the Law (Praeger, 1968), where
it was contrasted with “ made law.” Because implication isoneway of making law, Fuller's
contrast isunfortunate. Lyonsimprovesuponit by contrasting “implicit law” with“explicit
law” but strangely still tendsto talk asif those who believe that law is made can recognize
only explicit law.
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many possible rules that meet this specification? Surely the rule could always
be rendered more general and still combine with the facts to yield the ruling?
Perhaps the rule in Barnewall v. Adolphus is not the narrow

Rule 1: Any person who calls another person aliar has aduty to pay $50 to
that other person.

Perhapsit is the broader

Rule 2: Any person who calls another person an insulting name has a duty
to pay $50 to that other person.

Or perhapsit is the even broader

Rule 3: Any person who calls another person a name has a duty to pay $50
to that other person.

Any of thesethree rules (and countless others) can be combined with thefact as
found in Barnewall v. Adolphus to yield the same ruling. So how do we know
which of these many rules the case stands for? Which is the ratio decidendi of
the case? Perhaps there is no answer, in which case we have some seriously
indeterminate case law before us. It may be indeterminate which of these three
rules (among countless other possibilities) isthe rulein Barnewall v. Adol phus.
The effect of the case on the law is then arguable, and the case could therefore
be relied upon in later cases to support various rival arguments and hence
incompatible rulings.

In practice, however, such legal indeterminacies tend to be mitigated in a
number of ways. Let me mention four.

First, alegal system that makes extensive use of case law may have closure
rules to help render its case law more determinate. There might, for example,
be a rule of law according to which (subject to indications to the contrary in
the judgment) the ratio decidendi of a case is the narrowest rule that suffices,
in combination with the facts of the case, to yield the ruling in that case — in
which case, al else being equal, rule 1 would beat rules 2 and 3 to qualify as
the rule in Barnewall v. Adol phus.

Second, the rule that a case stands for must be consistent not only with the
ruling in that case but also with the rulings in any other cases on which the
judgerelied in arriving at hisruling (for these rulings too form part of the argu-
ment in the case). In legal systems that depend heavily on case law for their
development, often long lines of cases combine to lend increasing determinacy
to the rule for which the last of them stands. This is the main way in which
caselaw gradually crystallizes over time, sometimesreferred to asits* organic”
quality.

Third, the arguments presented by judges often include not only the appli-
cation of arule but also arationale for the rule as applied. If so, thisrationale
also forms part of theratio decidendi and constrainsthe range of possibleinter-
pretations of the rule in the case. The rulein the case must then be one capable
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of being supported by itsrationale, aswell as one capable, in combination with
the facts of the case, of yielding the ruling.

Finally, judges often do formulate the rule, or aspects of the rule, for which
they regard their case as standing. In such a case, subject to the previous three
points, the judicial formulation of the rule helps usto narrow down the range of
possible rules for which the case stands. Of course, the rule so narrowed down
must still suffice to yield the ruling in the case — and otherwise be compatible
with the argument in the case — or €else it is not the rule for which the case
stands. In the terms | used before, the argument in the case is till the primary
object of interpretation. Interpreting the formulation is merely away of aiding
the interpretation of the argument. This marks a key difference between case
law and legidlativelaw. Wherelegislative law is concerned, aswe have seen, the
legidlative formulation is canonical. So long as one is applying the legislation,
one may not abandon the legislative formulation as an object of interpretation,
even if it cannot be reconciled with a certain ruling or a certain rationale. With
case law thereverseistrue: Therulethat acase standsfor isarulethat supports
the ruling in the case, and it is supported by the rationale in the case, even if
these cannot be reconciled with the judge’s attempted formulation of the rule.

Caselaw may beintentionally made. Caselaw differsfrom customary law in
that the act of making it may beintended to make law. But case law differsfrom
statutory law in that the act of making itisnot necessarily intended to make | aw.
To put it simply: The act of making new case law may be either intentional or
accidental. Thejudge may either mistake therule heisapplying for the existing
rule of law and hence not intend to add anything to the law by applyingit, or he
may realizethat theruleheisapplyingisadeparturefromtheexisting rule of law
and hence intend to change the law by applying the rule heis applying. Which
path thejudgeistaking israrely apparent from thejudge's own arguments. This
is because, even when ajudge isintentionally changing the law, he or she hasa
professional moral duty todo soonlegal grounds—that is, by pointingto existing
legal rules that, when soundly developed, would justify a departure from, and
hence changein, the particular legal rulethat isnow under consideration. When
she changes the law on legal grounds, the judge often is not sure, and does not
need to be sure, whether what she is doing counts as changing the law. It often
strikes the judge only as a matter of reconciling two apparently conflicting
rules of law. It often does not matter to her whether these rules of law are only
apparently conflicting (in which case neither of the rules need be changed in
order to reconcile them) or whether they are really conflicting (in which case
at least one of the rules needs to be changed in order to reconcile them).

In English law (and in many other legal systems of English descent), judges
sometimes have the power to overrule previous judges on points of law, some-
thing that cannot be done (knowingly*°) without intending to change the law.

40 So-called “implied overruling” — where the overruling court is unaware of the case it is
countermanding — need not be intended to change the law.
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But judges al so often have the power to do something more modest, which isto
distinguish cases decided by earlier judges. Onedistinguishes acase by narrow-
ing theruleused in an earlier case sothat it still yieldsthe original ruling in that
case (and is otherwise still consistent with the ratio decidendi of that case) but
does not regulate the case now being decided, leaving the court in the present
casefreeto rely on adifferent and apparently conflicting rule. Thereisno doubt
that the judicial power to distinguish is a power to change the law.** But isthe
law changed every timethe power to distinguish is ostensibly exercised? Surely
not. There are surely many cases in which the rule in a previous case already
does not extend to the case at hand and so does not need to be narrowed to
secureits non-application. The“ distinguishing” of the caseisthen a precaution
devoid of legal effect, or an explanation by the judge of why the case does not
need to be distinguished. It is rare that judges need to know whether they are
distinguishing a case (using their power to narrow the rule so asto disapply it)
or merely “distinguishing” it in this inert way (pointing out that it is already
narrow enough not to be applicable). So it is rare that judges need to form an
intention to change the law when they are engaged in adding to the stock of
case law by distinguishing earlier cases.*” Because a great deal of the stock of
caselaw in England and in cognate jurisdictionsis furnished by distinguishing,
agreat deal of case law islikely to have been unintentionally made.

Case law is made by one agent. Like legislators, the makers of case law
may be human beings (individual judges) or institutions (courts made up of a
number of judges). In some legal systems both individual judges and the courts
they belong to are capable of contributing to the stock of case law. Individual
judges have a certain authority when they deliver their own judgments. But
when they agree with one another in such away that their judgments add up to
the judgment of the court, their authority is augmented and the rulesthey agree
on become harder for later courts to disregard or overrule. To understand this,
one needs to understand courts as having artificial personalities akin to those
of legislatures. There are rules about how the actions of the members of the
court come together to constitute actions of the court itself. It matterswhoisin
the mgjority, and failing that who isin the plurality, and so forth. At the same
time, many judges (unlike ordinary members of thelegislature) have somelegal
powers as natural persons and can affect the content of the law by what they do
and intend to do even when they are at odds with the decision of their court (for

41 For discussion, see A.W.B. Simpson, “ The Ratio Decidendi of a Case and the Doctrine of
Binding Precedent” inA. G. Guest, ed., Oxford Essaysin Jurisprudence (Oxford University
Press, 1961); Joseph Raz, The Authority of Law: Essays on Law and Morality (Oxford
University Press, 1979), ch. 10; Frederick Schauer, Precedent, 39 Stanford Law Review
571 (1987).

42 Grant Lamond, Do Precedents Create Rules?, 11 Legal Theory 1, 13-14 (2005). Lamond
contrasts distinguishing a case with interpreting its ratio. But one may do both at once:
One may narrow the rule in a case on the ground that the rule in that case was wider than
was needed to do justice to the rationale that was given for it in that very same case.
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example, when they are dissenters in respect to the judgment of the court, or
they are concurrerswho arrive at the same ruling asthe court but using different
rules). One may be tempted to conclude from thisthat case law can be made by
either many agents or by one. But infact it isalways made by one. The agent is
either a single human being (ajudge) or asingle institution (a court popul ated
by judges).

Of course, because the authority of case law may vary, it may be to one's
legal advantage to have a lot of case law on one’'s side. When one cites a
long line of cases dating back for centuries, it may seem as if one is really
relying on customary law, not case law. But in three ways what one is relying
on differs from customary law. First, the authority of the line of cases rests
on an aggregation (quite a complex aggregation) of the authority of the courts
and judges whose decisions are included in the line. With customary law, by
contrast, there is no legal force to these individual decisions until they are
aggregated. The second isthat the cases need not include any real convergence
on the law. Perhaps no two cases in the line apply exactly the same rule. They
may instead tell a story of continuous legal change, with a series of acts of
distinguishing that gradually and inexorably turn the law in on€’s favor. The
third, implicit perhaps in the second, is that even to the extent that the casesin
the line do converge, they need not include any simultaneous convergence. It
is part of the nature of custom that there should be a measure of simultaneous
convergence. Even 200 reputable nonconformists do not constitute a custom
of nonconformity if there was never more than one nonconformist at a time,
if there was at no time a socia rule of nonconformity, whereas 200 reputable
nonconformistson thejudicial bench do constitute ahugeweight of authority in
case law eveniif they all engaged in their nonconformity at quite different times
and merely passed the baton of their nonconformity along against a backdrop
of completely countervailing custom. Case law, to put it simply, may readily
conflict with customary law in foro.

The accompanying table summarizes the classification of types of law that
we have encountered so far.

By what kind
Expressly made? Intentionally made? of agency?
Legidlated law Express Intentional Individual
Customary law Not express Unintentional Multiple
Caselaw Not express Either Individual

IV. Common Law

Common law isnot another type of law to be added to the abovetablein addition
to legislated law, customary law, and case law. the Common Law (with capital
letters) isalegal tradition marked by anumber of different and only contingently
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related features. Thetraditionis polytypic: Most but not all of its distinguishing
features are present in each legal system belonging to the tradition. Some of
these features do not concern the way the law is made. So, for example, the
following are characteristic features of Common Law lega systems:

1. Common Law legal systems employ a distinctive “adversarial” fact-finding
process, of which trial by jury isthe epitome.

2. Common Law legal systems embody a distinctive doctrine of the rule of
law, according to which officials of the system are, with specific exceptions,
subject to the same legal rules as non-officials.

3. Common Law legal systems make use of certain distinctive legal categories,
such astrustee, consideration, and estoppel.

When referring to common law without capital letters, however, many
lawyers working in the Common Law tradition are referring to only part of
the law of their own systems. Often they are drawing a contrast with legislated
law. Common law, one may glean, is law that comes into being in a different
way from legislated law. But how does it comeinto being? Isit case law or is
it customary law? The founding myths of the Common Law as alegal tradition
tend to present it as a system of custom in pays.”® It is law that rises up from
the general population, as opposed to statute law, which descends upon the
population from the king. Thisfounding myth isin many ways ridiculous. The
law in question was mostly the work of the king’'s judges. But even if thiswere
not the case in the twelfth century, it is surely the case now. The common law
doctrines in use now are the creatures of judicial use. Yet this leaves open the
question: What kind of judicial use?Isit judicial usein one case at atime, con-
stituting case law? Or is it concurrent and convergent judicia use, constituting
customary law in foro?

It seems to me that common law, as contrasted with legislated law, contains
elements of both case law and customary law. In England, where we have an
almost entirely unwritten constitution, there is probably more common law
that is custom in foro than in some lega systems belonging to the Common
Law tradition that have a canonical constitutional document. This is because
in the English setting, not only the rule of recognition but also many other
constitutional rules are made and sustained accidentally by thejudicial custom
of following them. When at long last these rules are explicitly challenged in
court, there is often no previous case law on the point. No pertinent case has
ever been argued before any court. And yet many judges and other officials
have been quietly following the same rules over hundreds of years. So here we
havejudicial customary law, as opposed to case law, that is part of the common
law of England.

4 Postema, “Philosophy of the Common Law,” in Oxford Handbook of Jurisprudence,
590-2.
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One nice example, in England at |east, isthe doctrine of stare decisis, which
regulates the extent to which and the ways in which later courts may overrule
earlier courts. Inlarge measure thisdoctrine entered the common law of England
asakind of judicial custom. But noticethat it isnot adoctrine concerned with the
development of customary law. It isadoctrine concerned with the devel opment
of caselaw. Indeed, comparativelawyerssometimestalk asif only legal systems
with a doctrine of stare decisis can include case law. Thisis a mistake, for the
decisions of earlier courts may add to the stock of case law even though there
is no protection against these decisions’ being superseded by the decisions of
other courts. Where there is no such protection, it is tempting to say that there
isno “binding” precedent, but only “persuasive” precedent. But thisis strictly
speaking incorrect. Courts may change the law on Tuesday even though other
courts may changethe law back again on Wednesday. When legislators do such
thingswe do not deny that thelegislated |aw made on Tuesday isbinding, albeit
only briefly. After al, if such legislated law were not binding there would be
no need for it to be changed back again on Wednesday. Instead it could be
disregarded. We should say exactly the same thing with case law. The decision
of an earlier court must be binding in law for it to be necessary for alater court
to overrule it. So a doctrine of stare decisis does not ater the power to make
binding law. It only aters the power of later courts to change the binding law
that was thereby made. It follows that one may have case law in alegal system
without having a doctrine of stare decisis. On the other hand one may not have
adoctrine of stare decisis without having case law.

In spite of that, the doctrine itself need not be created by case law. It could
in principle be created by statute. More to the point, it could be created by
judicial custom. That isthe position, it seemsto me, in England. So it would be
amistake to think of common law as case law alone. Common law is probably
better thought of as case law combined with judicial customary law concerning
the reception and use of case law. In both respectsit can usefully be contrasted
with legislated law.

Yet the contrast with legislated law is also impure. When common law is
contrasted with legislated law it isalmost always contrasted with legislated law
as developed by case law. Common law, we could say, includes only that part
of case law which is not concerned with the interpretation of legislation. Of
course, even in Common Law jurisdictions, a great deal of case law is con-
cerned with the interpretation of legislation. The point is only that one could
equally have alegal system with a great deal of case law but no common law.
There would be no common law because all the case law would be case law
concerning the interpretation of legislation. Legislation — including the legis-
lation of the written constitution —would be regarded as the primary object of
interpretation, with the interpretation of case law required only as part of the
process of interpreting the legislation. What seems most specia about Com-
mon Law jurisdictions is that they have a great deal of case law that is not
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about theinterpretation of legislation. It isonly about the interpretation of other
case law.

V. Positive Law

All three of the types of law | have discussed here are types of positive law.
They are all made by somebody and we know that they count as law only
when we know who made them. Legislated law is made by legidators. Case
law is made by judges. Customary law is made by (official or non-official)
populations. Case law and customary law — “nonlegislated law” for short —
is sometimes represented as nonpositive law, simply because it is not made
expressly or intentionally. Thanks to these features, it is easy to make it seem
asif nonlegidlated law is not really made at all. Ronald Dworkin, for example,
relied on these features of case law in arguing that at least some of it exists
without anyone’s ever having madeit. Theimplicit law to be found in the cases
exists, according to Dworkin, by virtue of thefact that it providesasound moral
justification for whatever explicit law there might be in those same (and other?)
cases. So it can be made without any kind of engagement with it by anyone. It
exists even beforeit is cited or used by anyone.** My discussion has suggested
that thisisamistake. It istrue that case law isimplicit law inthe sensethat it is
not made by being expressed. Nor isit always made intentionally. Therule in
the case has to be worked out by examining the judge’s argument, to see what
rule he implicitly, and maybe accidentally, relied upon. Nevertheless, the judge
bringsthe rule into existence by relying onit. So implicit law, like explicit law,
is still brought into existence by someone. It is till positive law, for there is
no such thing as nonpositive law. No legal norms come into existence without
being brought into existence by someone. It is merely that there are severa
ways of bringing them into existence.

As mentioned at the outset, Dworkin errs in thinking of al law makers as
legislators. Thisleads him to think that any law whichis not | egislated does not
have a law maker. The error is dramatic. Yet it is readily understandable, for
there is a sense in which legislative lav making is paradigmatic law making.
How so? Several times in this chapter | have referred to the authority of legal
officials. | have also referred to the authority of the law itself, for example the
authority of case law. You may understand thisto be no more than another way
of referring to the positivity of law —that is, to the fact that all legal norms are
made by someone. But my references to authority suggest a stronger thesis,
for, while all exercises of authority are acts of changing the norms that apply
to others, not al acts of changing the norms that apply to others are exercises
of authority. To exercise authority is to change the norms applicable to others

4 Dworkin, Taking Rights Seriously, 110-18.
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by the very act of attempting to change them. It is a definitionally intentional
action. So, of the types of law we have identified, only legidlative law need be
made by an exercise of authority. Case law may but need not be made by an
exercise of authority. Customary law, meanwhile, is not made by an exercise of
authority at all.

Thisneed not, however, inhibit usfrom referring to customary law as author-
itative. Nor doesit stop lawyersfrom referring to cases as authorities even when
the only law making they involveisaccidental. The explanationisgiven by Raz:

[An analysis of law making as an exercise of authority] could in principle apply to a
legislator and his acts of enactment. But not al law is enacted. Customary rules can
be legally binding. Can they be authoritative despite the fact that they are not issued
by authority? It is possible to talk directly of the authority of the law itself. A person’s
authority [is] explained by reference to his utterances: he has authority if his utterances
are protected reasons for action, i.e. reasons for taking the action they indicate and for
disregarding (certain) conflicting considerations. The law has authority if the existence
of alaw requiring a certain action is a protected reason for performing that action. . .. “°

Legislating is the paradigm of law making because it involves an exercise of
authority: an attempt to change another’s normative position by that very act
of attempting to change it. Customary law, and accidentally made case law, is
also authoritative, but only in a derivative sense. It is not made by an exercise
of authority. But in respect of its normative force, it is treated as if it were.
It is authoritative in reception abeit not in creation. One can understand what
it means to receive something as authoritative only by understanding what it
means to exercise authority. So, inasmuch as the authority of law is central to
its nature, one naturally understands law by working out from legidlative law
to other types of law. One understands other types of law by grasping how they
differ from legidative law.*®

Why should we think of the authority of law as central to its nature? Hereis
the answer suggested by Raz himself:

[To play] a mediating role between ultimate reasons and peopl€’s decisions and
actions. .. the law must be, or at least be presented as being, an expression of the judg-
ment of some people or of some institutions on the merits of the actions it requires.
Hence, the identification of arule asarule of law consistsin attributing it to the relevant
person or institution asrepresenting their decisionsand expressing their judgments. Such
attribution need not be on the ground that thisiswhat the person or institution explicitly
said. It may be based on an implication. But the attribution must establish that the view
expressed in the alleged statement is the view of the relevant legal institution. Such
attributions can only be based on factual considerations. Moral argument can establish

4 Raz, The Authority of Law, 29.

46 Cf. Waldron, Law and Disagreement, ch. 6, who unexpectedly sacrifices the paradigmatic
statusof legislativelaw by attempting to explainthe nature of authority without any mention
of intentionality.
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what legal institutions should have said or should have held but not what they did say
or hold.*’

Onthisview, itistherolethat law playsin coordinating and otherwise assisting
our rational agency which explainswhy law must be thought of asauthoritative.
And it isthe need for law to be thought of as authoritative that explainswhy al
law is positive law, why all law needsits law maker(s). | have not defended this
line of thought here. | have limited myself to the more modest task of showing
how customary law and case law, no lessthan legidative law, qualify astypes of
positive law in spite of distracting featuresthat may lead oneto think otherwise.

47 Joseph Raz, Ethics in the Public Domain: Essays in the Morality of Law and Politics
(revised ed.) (Oxford University Press, 1994), 231.
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The Principles of Legal Reasoning
In the Common Law

MELVIN A. EISENBERG

The purpose of this chapter isto develop the principlesthat should, and largely
do, govern legal reasoning in the common law.' By the common law, | mean
judge-made law, and by judge-made law, | mean law made by the courts taken
asawhole.

|. Four Foundational |deas

| begin with four ideas that provide the foundation of the principles developed
in this chapter: (1) courts should make law concerning private conduct in areas
where the legislature has not acted, (2) the principles of legal reasoning turn on
the interplay between doctrinal propositions and social propositions, (3) legal
rulescan bejustified only by social propositions, (4) consistency inthe common
law depends on social propositions.

A. Courts Should Make Law

The first foundational idea is that courts should make law concerning private
conduct in areas where the legislature has not acted. Like other complex insti-
tutions, common law courts serve several social functions, but two of these are
paramount. The first concerns the resolution of private disputes. The second is
the enrichment of the supply of legal rulesto empower and govern private con-
duct. Our society hasan enormous demand for legal rulesthat private actors can
live, plan, and settle by. The legislature cannot adequately satisfy this demand.
The capacity of alegislatureto generate legal rulesislimited. Moreover, much
of that capacity must be allocated to the production of public-law rules and to
matters such asbudgets, taxation, governmental organization, and public admin-
istration. Furthermore, state legislatures are normally not staffed in a manner
that enables them to perform comprehensively the function of establishing law

1 For ease of exposition, in the balance of this chapter | will refer to legal reasoning in the
common law simply as legal reasoning.
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to empower and govern private conduct. Finally, in many areastheflexibleform
of ajudge-maderuleis preferable to the canonical form of alegidativerule.

Accordingly, it is socialy desirable that the courts act to enrich the supply
of legal rulesthat concern private conduct — not by taking on law making as a
freestanding function, but by attaching much greater emphasis to the establish-
ment of legal rules than would be necessary if the courts' sole function were
the resolution of disputes.

An important corollary of the ideathat it is socially desirable for judges to
make law isthat courts should utilize methods of legal reasoning that are easily
replicableby theprofessionasawhole. If the methodsof legal reasoning utilized
by courts are easily replicable by the profession as awhole, then the profession
normally can determine the law and give advice on that basis. If, however, the
methods of legal reasoning utilized by courts are not easily replicable, then it
will be difficult for the profession to determine the law. Such a state of affairs
would vitiate the judicia lawmaking function.

B. Doctrinal and Social Propositions

The second foundational idea is that the principles of legal reasoning turn on
the interplay between doctrinal propositions and social propositions.

By doctrinal propositions, | mean propositionsthat purport to statelegal rules
and arefoundin or can bederived from sourcesthat aregenerally regarded by the
legal profession asexpressionsof legal doctrine. Onegroup of doctrinal sources
consists of official textsthat are regarded as binding on the deciding court, such
as statutes and precedents of the deciding court’s jurisdiction. A second group
of doctrinal sources consistsof official textsthat are not binding on the deciding
court, such as precedents in other jurisdictions and statutes that are applicable
only by analogy. A third group consists of texts written by members of the
profession, such as Restatements, treatises, and law reviews. Propositions that
take the form of rules and are found in a given type of source are doctrinal if in
the view of the legal profession it is proper to invoke propositions of that type
asrulesto decide cases.

By social propositions, | mean al propositions other than doctrinal proposi-
tions. Thetypesof social propositions most salient to the common law are moral
norms, policies, and empirical propositions (i.e., propositions that describe the
way inwhich theworld works, such as statements concerning individual behav-
ior and institutional design; statements that describe aspects of the present
world, such as trade usages; or statements that describe historical events, such
as how atrade usage developed).

Not every socia proposition can properly be taken into account by a court
in making law. For reasons | have developed elsewhere,> normally in making

2 Melvin Aron Eisenberg, The Nature of the Common Law (Harvard University Press, 1988),
14-42.
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common law rules, the courts can properly take into account only (1) moral
standards that claim to be rooted in aspirations for the community as a whole
and that either can fairly be said to have substantial support in the community,
can bederived from moral standardsor policiesthat have such support, or appear
asif they would have such support; (2) policiesthat claim to characterize states
of affairs as good for the community as a whole and have comparable support;
and (3) experientia propositions that are supported, or appear to be supported,
by the weight of informed opinion. In the balance of this chapter, when | refer
to social propositions | mean this universe of social propositions.®

A crucial difference between doctrinal propositions and socia propositions
isthat doctrinal propositions are invoked by the legal profession aslegal rules,
while socia propositions are invoked as reasons for legal rules. For example,
there is a well-established rule that a simple donative promise (a promise to
make a gift that has not been relied upon, is not based on a preexisting moral
obligation, and isnot in some special form, such asunder seal) isunenforceable.
If we want to show that a simple donative promise is unenforceable, we invoke
doctrinal propositions. If wewant to show why there should bearulethat simple
donative promises are unenforceable, we invoke social propositions.

To illustrate, suppose a court in a given state is asked to decide whether
reliance makes a donative promise enforceable. Thereisno case in the state on
that preciseissue, although old cases held that donative promisesare unenforce-
able, but without having considered the possible effect of reliance. However,
Section 90 of the Restatement of Contracts has adopted therulethat relied-upon
donative promises are enforceabl e, and courtsin many or most other states have
adopted the ruleembodied in Section 90. If the deciding court proposesto adopt
that rule, it may publicly reason in one or both of two ways. First, the court
may adduce the social propositions that underlie the rule embodied in Section
90 and the out-of-state cases, and then state that it agrees with those proposi-
tions and therefore adopts the rule. Second, the court may simply invoke the
rule adopted in Section 90 and the out-of-state cases, and then apply that rule
to decide the case at hand.

C. Legal Rules Can Be Justified Only by Social Propositions

Thethird foundational ideais asfollows: There are two very different kinds of
justificationinlegal reasoning. Thefirstisjustification for following legal rules.
The second isjustification of legal rules. A court may bejustified infollowing a
doctrinal rule on the ground that the rule can be identified as alegal rule — say

3 Some commentators argue that courts should employ some different universe of social
propositions — such as the moral and policy propositions that the court believes are best, or
that best cohere with the existing body of law — in establishing common law rules. For the
most part, the principles developed in this chapter apply even if common law courts should
properly employ the propositionsin one of these aternative universes.
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because the rule has been adopted by the legislature or by the highest court of
the deciding court’s jurisdiction. However, the fact that arule can be identified
as alegal rule does not justify the rule itself. For example, there is arule that
abargain is consideration. The existence of the bargain rule justifies a court in
following the rule and enforcing bargains. However, the existence of the rule
cannot justify the rule. Only social propositions can justify the bargain rule.

D. Consistency in Legal Reasoning

The fourth foundational ideais that consistency in legal reasoning depends on

socia propositions, not formal logic.

Begin with the consistency of two precedents. Formal logic can tell us that,
and only that, the different treatment of identical casesisinconsistent. However,
no two cases are identical, and formal logic cannot determine what differences
between cases justify different results. Therefore, if the only criterion of con-
sistency were formal logic, the concept of consistency would have little or no
meaning in making a determination whether two precedents are consistent. But
consistency does have meaning in making that determination, and that meaning
depends on socia propositions. For purposes of legal reasoning, two prece-
dents are consistent if they reach the same results on the same relevant facts,
and inconsistent if they reach different results on the same relevant facts. What
factsarerelevant turnson social propositions. For example, asamatter of social
propositions — and only as a matter of social propositions— it is often relevant
in determining liability for causing an accident that the defendant was intox-
icated, but seldom if ever relevant that the defendant was wearing a red hat.
We could think of societies in which it would be relevant that a party to an
accident was wearing ared hat. For example, it might conceivably be relevant
in the Vatican. But under the social propositions of our society, it would not be
relevant.

Next, consider the consistency of aruleand an exceptionto therule. Whether
aruleand an exception are consistent al so dependson social propositions. A rule
and an exception are consistent if, and only if, one of the following conditions
is satisfied:

(1) the social proposition, SP1, that supports the rule does not extend to the
type of case covered by the exception,

(2) the exception is justified by a socia proposition, SP2, and there is good
socia reason, in the type of case at hand, to allow SP2 either to trump SP1
or to figure, along with SP1, in the creation of an exception that is a vector
of both social propositions.

Toillustrate, take the rule that bargains are enforceable. There are a number
of exceptionsto thisrule. The exceptions are consistent with therule only if the
exceptions are based on social propositions. For example, one standard excep-
tion to the rule is that a bargain made by a minor is not enforceable against
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the minor. This exception is consistent with the bargain rule because, and only
because, the social propositions that support the bargain rule do not support
the application of the rule to bargains with minors. One social proposition that
supports the bargain rule is that actors are normally good judges of their own
interests. Under other social propositions, however, this reason does not extend
tominors. Therefore, the bargain rule should be and ismade subj ect to an excep-
tion for minors. In contrast, suppose acourt wereto hold that abargain made by
aclergyman is not enforceabl e against the clergyman, even if the bargain is not
religious in nature (that is, even if it does not concern issues of dogma, or the
allocation of authority within a church, or the like). This exception would be
inconsistent with the rule. That inconsistency, however, would not be because
of formal logic but because socia propositions would not support a clergyman
exception for this purpose. It is easy to imagine socia propositions that would
support clergyman exceptions for other purposes or in other societies or times.
In the Middle Ages, for example, clergymen could be prosecuted for afelony
only in ecclesiastical courts, and therefore they were not subject to capital
punishment. Even today, religious bargains made by clergymen might well be
unenforceable. But social propositionsin contemporary society would not sup-
port aclergyman exception for secular bargains. That isthe reason, and the only
reason, why such an exception would be inconsistent with the bargain rule.

A similar analysis normally applies to the consistency of two rules, as
opposed to a rule and an exception. Two rules will be consistent in a strong
senseif, and only if, one of the following conditions is satisfied:

(1) thetwo rules are supported by the same social propositions,

(2) eachruleissupported by different social propositions and the social propo-
sitionsarenot in conflict, either because the social propositionsthat support
one rule have no bearing on the other, or because they do have a bearing
but would not lead to a different rule,

(3) thetwo rules are supported by different socia propositionsthat are in con-
flict in certain cases, in the sense that, taken aone, the different social
propositions would lead to different rules to govern those cases. However,
each social proposition hasarange of applicability in whichit doesnot con-
flict with the other, and there is good reason why, in the cases in which the
social propositions conflict, either one socia proposition should be subor-
dinated to the other, or one or both rules should reflect the conflicting social
propositions in different ways.

It is necessary, however, to draw a distinction here between a strong and a
weak meaning of consistency between legal rules. Two legal rules are consis-
tent in a strong sense only if one of the three conditions is satisfied. Even if
none of those conditionsis satisfied, however, two legal rules may be said to be
consistent in aweak sense if onerule falls within a deep doctrinal domain that
is traditionally taken to justify differentiations that are not justified by social
propositions. Examples include the special treatment that is often afforded to
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transactions in the domains of the real estate and maritime worlds. These two
deep doctrinal domains may render different treatment of two socially compa-
rable transactions consistent in aweak sense on the ground that one transaction
involves personal property and one involves real property, or one transaction
involves navigable waters and the other does not. However, the number of
such domainsis very limited. Domains of this sort tend to dissolve over time,
because they provide only an impoverished justification for different treatment
of socially comparable transactions. For example, a well-known trend in mod-
ern law is the gradual dissolution of the distinction between real estate leases
and other contracts.

When the four foundational ideas are combined, they seem to give rise to
a basic dilemmain lega reasoning. On the one hand, we want the common
law to consist of the rules that are the best possible rules on the basis of social
propositions. | will call this goal the ideal of social congruence. On the other
hand, wewant thelaw tobereliable. Toachievereliahility, andtomakejudicially
adopted ruleslegal rules, weight must be given to doctrine. | will call this goal
the ideal of doctrinal stability. However, when a doctrinal rule is invoked,
typicaly it isinvoked not on the ground it isthe best possible rule, but because
of the manner in which it was adopted — for example, in a binding precedent.
Indeed, the fact that aruleis doctrinal can be significant only if the rule is not
the best possible rule. If the rule were the best possible rule, the fact that the
rule was a'so doctrinal would bring nothing to the table. But if rules are to be
taken into account even when they are not the best possible rules, the ideal of
doctrinal stability and the ideal of social congruence are in tension. How can
this tension be reconciled?

[I. TheBasic Principle of L egal Reasoning

To answer this question, | begin by constructing a hierarchy of rules under
the ideal of social congruence. First are rules that are fully congruent with
socia propositions. These are the best possible rules under that ideal. Next are
rules that are not fully congruent with social propositions but are substantially
congruent with such propositions. These are reasonably good rules, athough
not the best possiblerules. Last arerulesthat are substantially incongruent with
applicable social propositions. These are not even reasonably good rules; they
are poor rules.

Given this differentiation, the principle that should be used to resolve the
tension between the ideals of social congruence and doctrinal stability, and to
guidelegal reasoning in the common law, isasfollows: A doctrinal rule should
be consistently applied and extended if it is the best possible rule because it
is fully congruent with socia propositions. A doctrinal rule should aso be
consistently applied and extended, even if it is not the best possible rule, if
it is a reasonably good rule because it is substantially congruent with social
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propositions. However, a doctrinal rule should not be consistently applied and
extended if it is apoor rule because it is not even substantially congruent with
socia propositions.

| call this principle the basic principle of legal reasoning. This principle is
descriptiveof legal reasoninginthecommonlaw, althoughitistypically implicit
rather than explicitly. The principle is aso normatively desirable, because it
appropriately reconciles the tension between theideal of doctrinal stability and
the ideal of social congruence by giving appropriate weight to each ideal.

First, the ideal of doctrinal stability is and should be given weight, because
predictability has social value. This weight is reflected in the branch of the
principle that the courts should not decline to follow arule aslong as it isa
reasonably good rule, even if it is not the best possible rule. Small differences
between the best possible rule and a reasonably good rule are likely to be
highly debatable, difficult to perceive, or both. Therefore, if the courts failed
to follow a doctrinal rule just because the rule was modestly less desirable
than a competing alternative, it would be difficult to put reliance on doctrine.
To put this differently, at least over the short term, the value of making minor
improvements in legal rules is normally outweighed by the value of doctrina
stability.

The ideal of socia congruence should be and is given weight, because the
courts should not consistently apply and extend a common law rule that is not
even areasonably good rule. The value of major substantive improvementsin
legal rules normally outweighs the value of doctrinal stability.

I11. Modes of Legal Reasoning

In this part,l will elaborate the basic principle of legal reasoning, together
with the four foundational ideas, to provide normative and positive accounts of
several specific modes of legal reasoning. Legal reasoning falls into a number
of specific modes, such as reasoning from precedent, distinguishing, reasoning
by analogy, overruling, reasoning from principle, and reasoning by the use of
hypotheticals. In this chapter, | will examine only reasoning from precedent,
distinguishing, and reasoning by analogy. These are the workhorses of legal
reasoning. Furthermore, these modes are intimately connected: none can be
understood in isolation from the others.

A. Reasoning from Precedent

| first consider reasoning from precedent. The end point of reasoning from
precedent involves the application, by the deciding court, of the rule for which
a precedent stands. Although rule application may involve various kinds of
difficulties. | will focus here not on the end point of reasoning from precedent
but on the starting point of such reasoning. The starting point of reasoning from
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precedent is the establishment, by the deciding court, of the rule for which a
precedent stands.”

Herewearriveat acrucial dichotomy, becausetherearetwo entirely different
and indeed opposed approaches by which a deciding court may establish the
rule for which a precedent stands. | will call these the adopted-rule approach
and the result-based approach.

Under the adopted-rule approach, the rule for which a precedent stands is
the rule the precedent explicitly adopted (i.e., explicitly stated to be the rule),
provided the rule was relevant to the issues raised by the dispute before the
court. Under the result-based approach, the rule for which aprecedent standsis
whatever rule that was strictly necessary, on the facts of the decision, to reach
the result of the decision. A common corollary of this approach isthat the rule
deemed necessary to reach the result in a precedent is the narrowest possible
rule that would justify the result. To put this differently, under the adopted-
rule approach what counts is what the precedent court said, whereas under the
result-based approach what counts is what the precedent court did.

Theresult-based approach accordswith the way courts sometimestal k about
precedents. Asafull description of judicial practice, however, the result-based
approach comes up very short. Deciding courts almost invariably base their
determination of therulethat aprecedent standsfor ontherulethat the precedent
court explicitly adopted, not on the rule that was strictly necessary to reach the
result on the fact. Indeed, courts that reason from precedent more often than
not simply quote, paraphrase, or summarize the rules explicitly adopted in the
precedent. And in basing their decisions on the rule adopted by a precedent
court, deciding courts seldom analyze whether that rule had an ambit that was
broader than was necessary for the decision. Anyone who reads cases will
observe this phenomenon.

Thereisagood reason why courts should and normally do use the adopted-
rule approach rather than the result-based approach to establish the rule of a
precedent. The adopted-rule approach usualy (although not always) enables
the courts and the profession to establish the rule of a precedent with relative
ease. In contrast, widespread use of the result-based approach would render the
law highly uncertain, because normally many different rules can be constructed
to explain the result of a precedent, and there is no mechanical way in which to
privilege one of those rules over the others.

This problem is well illustrated by the famous British case Donoghue V.
Stevenson.® The plaintiff and afriend weretogether in acafé, and thefriend pur-
chased abottle of ginger beer for the plaintiff. The bottle was opague. After the
plaintiff drank part of the ginger beer, she discovered adecomposed snail in the
bottle. She suffered shock and severe gastroenteritis and sued the manufacturer.

4 Many rulesareestablished by aseries of precedentsrather than asingle precedent. However,
for ease of exposition, in this chapter | will usually treat arule established by precedent as
if it were established in a single precedent.

5 Donoghue v. Sevenson, [1932] AC 562.
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The House of Lords held in her favor, three to two. Lord Atkin stated that “a
manufacturer of products, which hesellsin such aform asto show that heintends
them to reach the ultimate consumer in the form in which they left him with
no reasonabl e possibility of intermediate examination, and with the knowledge
that the absence of reasonable care in the preparation or putting up of the prod-
uctswill result in aninjury to the consumer’slife or property, owesaduty to the
consumer to take that reasonable care.”®

Before Donoghue, it was a well-established rule of law that the manufac-
turer of aproduct wasliable only to itsimmediate buyersfor injuries caused by
its negligence in producing the product. It is clear that Donoghue abandoned
that rule, because the House of Lords held that the manufacturer was liable to
the plaintiff, who was not the product’s immediate buyer. Under a result-based
approach, however, it would be far from clear what rule the Donoghue case
standsfor, because as Julius Stone pointed out,” under such an approach thefacts
in Donoghue, and therefore therul e necessary tojustify theresult, could bechar-
acterized at vastly different levels of generality. For example, the agent of harm
inthat case could be characterized asathing, afood product, or afood product in
an opague container. The defendant could be characterized as a manufacturer,
a manufacturer of nationaly distributed goods, or a food manufacturer. The
injury could be characterized as a physical injury, an emotional injury, or sim-
ply an injury. Under aresult-based approach, therefore, Donoghue could stand
for almost numberless rules constructed from permutations of the various facts
at variouslevelsof generality —for example, for therulethat if amanufacturer of
nationally distributed goodsthat areintended for human consumption produces
the goods in a negligent manner, it isliable for resulting physical injury; or for
the rule that if a food manufacturer is negligent, it is liable for any resulting
injury if it packaged the food in such away that the defect was conceal ed.

Thedescriptive power of the adopted-rule approach ismuch greater than that
of the result-based approach. In the great majority of cases, a deciding court
simply appliestheruleexplicitly adoptedin aprecedent, without worrying about
whether the precedent court could have adopted one or more other rules. But
despiteits predominance, the adopted-rul e approach does not describe al judi-
cial practice. Not infrequently, courts do use the result-based approach to refor-
mulatetherulethat wasexplicitly adopted by the precedent court. In some cases,
acourt employs aresult-based approach on arelatively modest level, to distin-
guish a precedent away. In other cases, including some of our most important
cases, a court employs a result-based approach on a grander scale, to overturn
the rule that a precedent explicitly states, while purporting to follow the prece-
dent —ause of the result-based approach that | will refer to as transformation.

5 Donoghue, [1932] AC at 599.

7 Julius Stone, The Ratio of the Ratio Decidendi, 22 Modern Law Review 597 (1959). See
also A.W.B. Simpson, The Ratio Decidendi of a Case, 20 Modern Law Review 413 (1957);
A.W.B. Simpson, The Ratio Decidendi of a Case, 21 Modern Law Review 155 (1958);
A.W.B. Simpson, The Ratio Decidendi of a Case, 22 Modern Law Review 453 (1959).
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Judge Cardozo's famous opinion in MacPherson v. Buick Motor Co.® pro-
vides a classic illustration of the way in which a precedent can be made to
stand for more than one rule under the result-based approach and therefore
can be completely transformed to stand for a rule much different from the rule
explicitly adopted in the precedent.

From an early time, the established rule in New York, like the established
rulein England prior to Donoghue, was that a manufacturer was liable only to
itsimmediate buyersfor injury caused by its negligence in producing a product.
In Thomas v. Winchester,’ decided in 1852, the established rule was affirmed,
but reformulated, because an exception to the rule was created. The defendant
in that case had negligently labeled ajar of belladonna, a poison, as dandelion,
amedicine. The plaintiff bought the jar, thinking it was dandelion, drank its
contents, and became serioudly ill. The court first held that a manufacturer is
normally liablein negligence only to itsimmediate buyer: “1f A. build awagon
and sell it to B., who sellsit to C., and C. hiresit to D., who in consequence
of the gross negligence of A. in building the wagon is overturned and injured,
D. cannot recover damages against A., the builder. A’s obligation to build the
wagon faithfully arisessolely out of hiscontract with B. The public havenothing
to dowithit. Misfortune to third persons, not parties to the contract, would not
be a natural and necessary conseguence of the builder’'s negligence; and such
negligence is not an act imminently dangerous to human life.” *° Nevertheless,
the court in Thomas v. Winchester imposed liability on the manufacturer, on the
ground that a manufacturer is liable to persons other than its immediate buyer
if its negligence put human life in imminent danger.

After thedecisionin Thomasv. Winchester, the New York casesall purported
to follow the rule that a manufacturer who negligently produced a defective
product was liable only to itsimmediate buyer unless the product was of akind
that is “imminently” or “inherently” dangerous, like poison. For example, in
Loop V. Litchfield,** decided in 1870, the defendant had negligently constructed
theflywheel of acircular saw. After the circular saw had been leased out by the
original buyer, it flew apart and fatally injured the lessee. The plaintiffs alleged
that the circular saw, like the poison in Thomas v. Winchester, was a dangerous
instrument. The court rejected thisargument and held that the manufacturer was
not liable to the lessee. In Losee v. Clute,*? decided in 1873, the defendant had
negligently constructed a steam boiler that exploded and injured property of the
plaintiff, who was not the defendant’s immediate buyer. Again the court held
that the manufacturer was not liable. In contrast, in Devlinv. Smith,'® decidedin

8 MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916).
9 Thomas v. Winchester, 6 N.Y. 397 (1852).

10 Thomas, 6 N.Y. at 408.

1 oop v. Litchfield, 42 N.Y. 351 (1870).

12 Loseev. Clute, 51 N.Y. 494 (1873).

13 Devlin v. Smith, 89 N.Y. 470 (1882).
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1882, the defendant had negligently constructed a painters' scaffolding, which
then collapsed and caused the death of aworker. The court reiterated therulethat
“Theliability of the builder or manufacturer for [defects caused by negligence]
is, in genera, only to the person with whom he contracted.” It nevertheless
held the defendant liable on the ground that the defect rendered the scaffolding
imminently dangerous. Similarly, in Satler v. George A. Ray Manufacturing
Co.,"* decided in 1909, the defendant had negligently constructed a restaurant-
size coffee urn, which exploded and severely scalded the plaintiff, who had
purchased the urn from a jobber. The court held the defendant liable on the
ground that the urn was “inherently dangerous’ and the defendant’s negligence
made it “imminently dangerous.”

MacPherson was decided in 1916. The case grew out of injuries suffered
by MacPherson as a result of the sudden collapse of a new Buick that he had
purchased from a dealer. One of the car’s wheels had been made of defective
wood, and the car had collapsed because the spokes of the wheel had crumbled
into fragments. MacPherson sued Buick. MacPherson won ajury verdict, and
Buick appealed. Cardozo affirmed the judgment for the plaintiff on the basis of
the following rule:

We hold. . . that the principle of Thomas v. Winchester is not limited to poisons, explo-
sives, and things of like nature, to thingswhich in their normal operation areimplements
of destruction. If the nature of a thing is such that it is reasonably certain to place life
and limb in peril when negligently made, it isthen a thing of danger. .. . . If to the element
of danger there is added knowledge that the thing will be used by persons other than the
purchaser, and used without new tests, then, irrespective of contract, the manufacturer
of thisthing of danger is under aduty to make it carefully.’

Thisformulation adopted the cloak of the previousrule, insofar asit madethe
manufacturer’s liability turn on whether the product was “a thing of danger.”
However, the formulation completely changed the substance of the old rule.
Under the formulation in MacPherson the issue became not whether a product
is of atype that isinherently or imminently dangerous, but whether a product
is dangerous if negligently made — and any product can be dangerous if neg-
ligently made. In substance, therefore, MacPherson adopted a straightforward
negligence rule, under which the manufacturer of adefective product isliableto
any person who would foreseeably be injured as a result of the manufacturer’'s
negligence, whether or not that person is the manufacturer’s immediate buyer.

However, Cardozo did not formally overrule the precedents. Instead, he
used a result-based approach to transform the previous rule by aradical recon-
struction of the precedents. Thomas v. Winchester, Devlin v. Smith, and Statler
v. Ray, he concluded, supported the rule adopted in MacPherson, because all

14 qatler v. George A. Ray Manufacturing Co., 195 N.Y. 478, 88 N.E. 1063 (1909).
15 MacPherson, 217 N.Y. at 389, 111 N.E. at 1053 (emphasis added).
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those cases had imposed liability on anegligent manufacturer —never mind that
they did so by stating arule different from the rule that MacPherson adopted.
Loop v. Litchfield, which had held in favor of the manufacturer of a defective
circular saw, and Losee v. Clute, which had held in favor of the manufacturer
of adefective steam boiler, were distinguished on the ground that on the facts
of those cases the defendants were insulated by standard negligence defenses—
even though those defenses were not the basis of the courts’ decisions. Under
al the circumstances of those cases, Cardozo suggested, there might not have
been alack of due care by the manufacturer, and even if there was, the manufac-
turer’simmediate buyer had assumed or made himself responsible for the risk.
By using the result-based approach, therefore, Cardozo was able to establish
arule that was based on the precedents but that was contrary to the rule the
precedents had explicitly adopted.

In short, there are two completely different approaches to establish the rule
for which a precedent stands, and these two methods often produce opposed
rules. The availability of a choice between these two approaches might appear
to allow courts almost unlimited discretion to establish the rule for which a
precedent stands. In fact, however, thisis not so, because that discretion isdras-
tically cabined by the basic principle of legal reasoning, together with certain
institutional considerations.

The principal institutional consideration is that it is desirable for judicial
reasoning to begin with explicitly adopted rules. The traditional view of stare
decisis stresses that a court’s power to make law is reined in by the concept
that what the court saysislessimportant than what it does. In reality, however,
as Donoghue illustrates, the result-based approach permits the construction of
almost numberlessrulesfrom any singleprecedent. Therefore, if deciding courts
wererequired or even encouraged to usethat approach asamatter of course, the
law would be extremely uncertain. In contrast, the adopted-rule approach tends
to minimize judicia discretion and to maximize the replicability of judicial
reasoning by the profession, because determining what rule a precedent explic-
itly adopted, although not always unproblematic, isarelatively straightforward
enterprise in the typical case. Combining that institutional consideration with
the basic principle of adjudication, the algorithm for establishing the rule of a
precedent is as follows: When the case before a deciding court is covered by
arule explicitly adopted in a precedent that is at |east a reasonably good rule,
then the court should (and normally will) either apply the explicitly adopted
rule or distinguish it in away that is consistent with the rule. In contrast, when
the case before a deciding court is covered by a rule adopted in a precedent
that isapoor rule, then the court should (and normally will) either overrule the
precedent, usethe result-based approach to transformtherule, or distinguishthe
rulein an inconsistent way. It will be noted that since establishing the rule that
a precedent stands for turns in significant part on the basic principle of legal
reasoning, and that principle turns in significant part on social propositions,
then contrary to some forms of legal positivism, what is the law — or at least,
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what is the common law — at any given time turnsin significant part on social
morality, socia policy, and experience.

B. Distinguishing

In the mode of legal reasoning known as distinguishing, the court begins with
arule that was explicitly adopted in a precedent and is literally applicable to
the case at hand. The court does not reject therule, but neither doesit apply the
rule. Instead, the court determines that the adopted rule should be reformul ated
by carving out an exception that coversthe case at hand. Thomas v. Winchester
is an example. The court began with the adopted rule that a manufacturer of
a product was liable only to its immediate buyers for injuries caused by its
negligence in producing the product. That rule was literally applicable to the
case at hand. The court did not reject that rule. However, the court reformul ated
that rule by carving out an exception for products that if negligently made are
imminently dangerous to human life.

As shown in Part I11.A., in establishing the rule of a precedent the courts
have a choice — a constrained choice — between applying the adopted-rule
approach and the result-based approach. Which approach should and normally
will be used depends on the basic principle of legal reasoning — that is, on
whether the adopted ruleis at least a reasonably good rule, on the one hand, or
apoor rule, on the other. Similarly, in distinguishing, the courts have a choice
between consistent and inconsi stent di stingui shing. Which approach should and
normally will be used also depends on the basic principle of legal reasoning.

1. CONSISTENT DISTINGUISHING. Consistent distinguishing of arule explic-
itly adopted in a precedent occurs when as aresult of some feature of the case
at hand, one or both of two conditions are fulfilled:

(1) thesocial propositionsthat support the adopted rule do not apply to the case
at hand,

(2) the case at hand implicates a social proposition that does not apply to the
typical case covered by the adopted rule.

Consistent distinguishing therefore combines elements of both the adopted-
rule and result-based approaches. On the one hand, the court begins with, and
does not abandon, the explicitly adopted rule. On the other hand, the court con-
cludes that the adopted rule was formulated without considering some feature
that is salient in the case at hand, and that a reformulation of the adopted rule
to take account of this feature is consistent with the result of the precedent.

An exampleisthe case, discussed earlier, of bargains with minors. Suppose
the explicitly adopted ruleisthat bargains are enforceable. Now aminor enters
into a bargain. The court has never considered whether bargains involving
minors should be enforceabl e against the minor. The adopted rule, that bargains
areenforceable, isthe best possiblerule, and it isliterally applicableto the case



94 MELVIN A. EISENBERG

at hand. However, the court should and would distinguish the case at hand, and
reformulate the adopted rule, by making an exception for minors. That is so
because the conditions for consistent distinguishing are fulfilled. The adopted
rulerestsin part on the socia proposition that private actors are the best judges
of their own interests. That proposition, however, does not apply to the case at
hand, because another social proposition tells usthat minors are often not good
judges of their own interests.

2. INCONSISTENT DISTINGUISHING. Suppose now that a rule explicitly
adopted in a precedent, which is literally applicable to the case at hand, is a
poor rule—that is, theruleis substantially incongruent with social propositions.
Under the basic principle of legal reasoning, the rule should not be followed.
One mechanism that a court can employ to avoid following apoor ruleisto use
aresult-based approach to transform the rule, as Cardozo did in MacPherson.
A second mechanism is to overrule the precedents that have adopted the rule.
That isoften desirable, but for avariety of reasonsit isarelatively drastic step.
Thereisathird mechanism that the courts can and do employ to avoid following
a poor rule. This mechanism is to inconsistently distinguish the rule adopted
in the precedent — that is, to formulate an exception to the adopted rule that
is not justified either by the social propositions that support the rule or by a
socia proposition that is implicated in the case at hand but does not apply to
the typical case covered by therule.

For example, under the legal-duty rule in contract law, a modification of
a contract is unenforceable if one party’s performance under the modification
would consist only of an act that hewasalready obliged to perform.*® Thisruleis
based on the proposition that aparty who promisesto do only what heisalready
obliged to do gives up nothing and therefore has not made area bargain.

The legal-duty ruleis a poor rule.*” Call a party who proposes to modify a
contract in such a way that he will receive a higher price but will not render
agreater performance, A, and call a party who agrees to such a modification,
B. Many modifications are agreed to by persons in the position of B on the
basis of amutual belief that as aresult of someinitial misapprehension or later
changed circumstance, fair dealing requires a readjustment of the contract to
reflect either the origina purpose of the contractual enterprise, or the equities
as they now stand. Other modifications are agreed to by persons in the posi-
tion of B to reciprocate for past modifications that A has made in B’s favor, or
because B expectsthat if he agreesto an appropriate modification in A’s favor,
A will reciprocatein the future by agreeing to amodificationin B'sfavor where
such amodificationisequally appropriate. Accordingly, thelegal-duty rule con-
flictswith the values of fair dealing, accommodation, and ongoing cooperation

16 Restatement (Second) of Contracts, § 73 (1979).
7 See, e.g., Melvin Aron Eisenberg, Probability and Chancein Contract Law, 45 University
of CaliforniaLos Angeles Law Review 1005, 103448 (1998).
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between contracting parties, while an enforceability regime promotesthose val -
ues. Similarly, the legal-duty rule inhibits the dynamic evolution of contracts
and dynamic reciprocity between contracting parties, while an enforceability
regime serves those ends. An enforceability regime also makes the contracting
process more efficient, because it allows parties to enter into contracts without
negotiating every possible contingency on an ex ante basis, knowing that if
misapprehensions or changed circumstances do occur, they can be dealt with
by dynamic modifications, ex post.

Becausethelegal-duty ruleisapoor rule, anumber of inconsi stent exceptions
have been made to it. Under one exception, the rule isinapplicable where A’s
contractual duty isowed to aparty other than B.'® Thisexception isinconsistent
withtherule, becauseit makesbargains enforceable even when A promisesonly
to do what he is aready contractually obliged to do — just what the legal-duty
rule prohibits. (If the legal-duty rule werejustified on the ground that athreat to
withhold performance of a contract puts aperson in B's position under duress,
then it might matter that the duty was owed to a third person, rather than to B.
Classically, however, the application of the rule does not turn on whether B was
under duress.)

Under another exception, the legal-duty rule isinapplicable where a modifi-
cation consists of paying that part of a disputed debt that A admittedly owes. ™
This exception is inconsistent with the rule for the same reason that the third-
party exception isinconsistent with the rule.

Still other courts have held the legal-duty rule inapplicable by concluding
that in the cases before them, the parties had “rescinded” their prior contract
and then made a “new” one’® — a conclusion that can be drawn, if a court so
desires, in any case that falls within the rule.

Most important, under modern law a modification is enforceable if it is
fair and equitable in view of circumstances not anticipated when the origina
contract was made’* — an exception that is both inconsistent with the legal-
duty rule and that probably covers the great mgjority of the cases to which the
rule purportedly applies. (The legislatures have also intervened. Many statutes
provide that promises within the rule are enforceable if in writing,?” and under
the Uniform Commercial Code a promise modifying a contract for the sale of
goods is binding despite the rule.?)

Theinconsistent exceptionsto thelegal -duty rulearejustified under thebasic
principle of legal reasoning. Because the legal-duty rule is a poor rule, under
that principle, the rule should not be consistently followed and applied. One

18 Restatement (Second) of Contracts, § 73 comment d.

19 Restatement (Second) of Contracts, § 73 comment f, § 74.

20 See Schwartzreich v. Bauman-Basch, Inc., 231 N.Y. 196, 131 N.E. 887 (1921).

2l Restatement (Second) of Contracts, § 89.

2 See Cal. Civ. Code, 88 1524, 1697; Mich. Comp. Laws Ann., § 566.1; N.Y. Gen. Oblig.
Law, § 5-1103.

3 U.c.C., §2-2009.
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way not to consistently follow and apply the rule is to formulate inconsi stent
exceptions to the rule. Consistency in the law is a good, and by hypothesis
inconsistent distinguishing conflicts with that good. Nevertheless, the practice
of inconsistent distinguishing, if properly employed, is desirable. Inconsistent
distinguishing is not afinal destination; it is an intermediate step in a dynamic
process that should lead to a full-bodied change in the law. It may sometimes
be best for courts to move to the best possible rule in steps, even at the price
of inconsistency during the transition. A court may properly decide that if it
is uncertain how given conduct should be treated, it may give effect to its
uncertainty by carving out only aportion of the conduct for special treatment, on
aprovisional basis, provided thelineit carvesisrationally related to the court’s
purpose. For example, a court may believe that a rule adopted in precedent is
not even reasonably good and yet may not be confident that its belief is correct.
The court may then properly draw an inconsistent distinction as a provisional
step toward full overruling. Alternatively, a court may properly formulate an
exception at a level of generality that is less than what is necessary for the
exceptiontobefully principled, asaprovisional steptowardfull generality. That
isoneway to look at the ever-expanding set of exceptionsto thelegal duty rule.
Inconsistent distinguishing can also be used as a technique for dealing with
the problem of reliance. Inconsistent distinguishing allows the courtsto protect
at least those who relied on the core of a doctrine — that part of a doctrine that
cannot be even plausibly distinguished —while signaling to the profession that
the underlying doctrine has been advanced to candidacy for overruling. Thushby
using the technique of inconsistent distinguishing, a court may simultaneously
movetoward thebest rule, protect past justified relianceonthe core of adoctrine,
diminish the likelihood of future justified reliance, and prepare the way for an
overruling that might not otherwise have been institutionally appropriate.

C. Reasoning by Analogy

Legal commentators have had great difficulty in explaining reasoning by anal-
ogy in law. In part, this difficulty has resulted because reasoning by analogy
in law may differ from reasoning by analogy in other fields, such as science.
In part, this difficulty has resulted because reasoning by analogy in law is
sometimes viewed as reasoning by example. It isnot. Indeed, it isimpossible to
reason by examplein law. For example, imaginean enormousroominwhichare
the following defective products, and nothing else: On the left-hand side are a
defective circular saw and a defective steam boiler. On the right-hand side are
a defective coffee urn, a mislabeled bottle of poison, and some defective scaf-
folding. In the center of the room is a defective electric broiler. A judgeis sent
into the room. The judgeistold that the manufacturers who made the products
on theright were obliged to compensate injured persons, but the manufacturers
who made those on the left were not. The judge is further told that he cannot
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come out of the room until he reasons by example to determine whether the
broiler should be placed with the objects on the left or the right. The judge
would probably go mad, and would surely starve, unless he mercifully ended
hislife by taking the poison.

Asthisillustration suggests, reasoning by anal ogy inthelaw doesnot proceed
from exampleto example. Quitethe contrary: It proceedsfrom ruleto rule, just
as do the processes of establishing the rule of a precedent and distinguishing.
Indeed, at itscore, the process of reasoning by analogy inlaw isthemirrorimage
of the process of distinguishing. In distinguishing, a deciding court normally
beginswitharule, explicitly adoptedin aprecedent, that isliterally applicableto
the case at hand, and then determines that as amatter of social propositionsthe
rule should not be applied to the case at hand. Accordingly, the court modifies
the rule adopted in the precedent, usually by formulating an exception and
therefore a new rule. In reasoning by analogy, a court normally begins with a
rule, adopted in a precedent, that is not literally applicable to the case at hand,
and then determinesthat asamatter of social propositionsageneralized version
of the rule should be adopted and applied to the case at hand, because there is
not agood social reason to treat the case at hand differently. The court therefore
extends or modifies the adopted rule — or, what is the same thing, formulates a
new rule—in such away that the precedent and the case at hand aretreated alike.

Essentialy, therefore, whether a court applies or distinguishes an adopted
rule, on the one hand, or reasons by analogy from an adopted rule, on the
other, normally depends on the level of generality at which the adopted rule
was formulated. If the adopted rule was formulated at arelatively high level of
generality, so that it covers the case at hand, the question for the court will be
whether to apply the rule to the case at hand, or to reformulate and narrow the
rule by drawing a distinction so that as reformulated the rule does not cover
the case at hand. If the adopted rule was formulated at arelatively low level of
generality, so that it does not cover the case at hand, the question for the court
will be whether to reformulate and generalize the rule by drawing an analogy,
so that as reformulated the rule covers the case at hand.

Within that general structure, reasoning by analogy in the law fallsinto two
modes. One mode is asfollows: Thereis an established rule, r, which in terms
covers cases that involve Matter X. The deciding court is now faced with a
case that concerns Matter Y. Matter Y does not fall within the ambit of ruler,
although it would fall within amore generalized rule, R. Because Matter X and
Matter Y are not identical, treating them differently would be consistent as a
matter of formal logic. However, treating Matters X and Y differently would
be inconsistent as a matter of legal reasoning, because social propositions do
not justify different treatment of the two cases. In effect, the deciding court
determinesthat the statement of the rule by the precedent court in the relatively
narrow form r, rather than in the relatively general form R, was adventitious,
or has become so. Perhaps there never was any specia reason for stating the
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rule in the narrow form. It may be, for example, that the facts involved in the
precedent were narrow, and the precedent court adopted arule in amanner that
addressed those facts without deliberately intending to limit the rule to those
facts. Or perhaps there was agood reason to state the rule narrowly when it was
adopted, but social propositions have changed, so that the narrow statement is
no longer sensible. In either event, the deciding court concludes that Rule r,
which coversonly Matter X, should now be deemed only a specia case of Rule
R, which covers both Matters X and Y. The court therefore reformulates the
rule by generalizing it, and decides the case at hand accordingly.

For example, prior to the end of the nineteenth century, there was a rule
that a husband could bring suit for the alienation of his wife's affections by a
third person. It was not entirely clear why the rule was narrowly formulated to
alow suits only by husbands, not by spouses. The narrow formulation of the
rule might have had a substantive basis. Maybe the courts believed, based
on then-current social propositions, that a wife did not suffer a cognizable
injury when her husband’s affections had been alienated. Alternatively, the
narrow formulation might have been based on a procedural rule. Early on, a
married woman was not permitted to bring asuit of any kind in her own name.

Eventually, the procedural rule was changed to allow married women to sue
in their own names. The substantive question then had to be faced — whether
awife suffered a cognizable injury if her husband's affections had been aien-
ated. In Bennett v. Bennett,?* the New York court held that the wife did suffer
such an injury, because socia propositions either no longer supported, or never
supported, treating awife differently from a husband for this purpose:

Theactua injury to thewifefrom theloss of consortium, which isthe basis of the action,
isthe same asthe actual injury to the husband from that cause. His right to the conjugal
society of his wife is no greater than her right to the conjugal society of her husband.
Marriage gives to each the same rights in that regard. Each is entitled to the comfort,
companionship and affection of the other. Therights of the one and the obligations of the
other spring from the marriage contract, aremutual in character and attach to the husband
as husband and to the wife as wife.... A remedy ... has long existed for the redress of
the wrongs of the husband. As the wrongs of the wife are the same in principle and are
caused by acts of the same nature as those of the husband, the remedy should be the
same. What reason istherefor any distinction? I sthere not the same concurrence of loss
and injury in the one case as in the other? Why should he have aright of action for the
lossof her society unless shealso hasaright of action for thelossof hissociety?. .. Since
her society has avalueto him capable of admeasurement in damages, why is his society
of no legal value to her? Does not she need the protection of the law in this respect at
least as much as he does? Will the law giveits aid to him and withhold it from her?*®

Thusin Bennett the court concluded that the established rule that a husband
could bring an action for alienation of affections(Ruler) should bereformul ated

24 Bennett v. Bennett, 116 N.Y. 584, 23 N.E. 17 (1889).
2 Bennett, 116 N.Y. at 590-591, 23 N.E. at 18-19.



Principles of Legal Reasoning in the Common Law 99

into the more general rule that a spouse could bring such an action (Rule R),
because at the time of the decision, at least for thisissue social propositionsdid
not support a distinction between the narrow class of husbands and the general
class of spouses.

Oppenheim v. Kridel,?® which arose about thirty years after Bennett, shows
even more clearly how reasoning by analogy operates by broadly reformulating
an existing adopted rule. The issue in Oppenheim was whether a wife could
bringanactionfor criminal conversation. Early on, criminal conversationwasan
action by ahusband against hiswife'sparamour, based simply onthe paramour’s
adultery with the wife. The action did not require a showing that the paramour
had also alienated the wife's affections for her husband. In the case of the
action for aienation of affections, it was at |east arguable that awife’s original
inability to bring the action was because of a procedural obstacle. In the case
of the action for criminal conversation, however, it was clear that the reason for
the narrow formulation of the established rule was substantive: “ The husband,
so it was said, had a property in the body, and aright to the personal enjoyment
of his wife, for the invasion of which right the law permitted him to sue as
husband.”?” Under the social propositions that underlaid the established rule,
the wife was deemed not to have a corresponding interest.

The court in Oppenheim neverthel essreasoned by anal ogy to hold that awife
could bring an action for criminal conversation. If a husband could bring such
an action, so could a wife, because even if social propositions once justified
treating husbands and wives differently for this purpose, they no longer did:

[W]hatever reasons there were for giving the husband at common law the right to
maintain an action for adultery committed with his wife, exist to-day in behalf of the
woman for alikeillegal act committed with her husband. If he had feelings and honor
which were hurt by such improper conduct, who will say to-day that she has not the
same, perhaps even a keener sense, of the wrong done to her and to the home? If he
considered it a defilement of the marriage-bed, why should not she view it in the same
light? The statementsthat he had aproperty interest in her body and aright to the personal
enjoyment of hiswife are archaic unless used in arefined sense worthy of the timesand
which give to the wife the same interest in her husband. . .. The danger of doubt being
thrown upon the legitimacy of the children, which seems to be the principa reason
assigned in all the authorities for the protection of the husband and the maintenance of
the action by him, may be offset by the interest which the wife has in the bodily and
mental health of her children when they are legitimate. . .. So far as| can seethereisno
sound and |egitimate reason for denying a cause of action for criminal conversation to
thewifewhilegiving it to the husband. Surely sheisasmuch interested asthe husband in
maintai ning the home and wholesome, clean and aff ectionate rel ationships. Her feelings
must be as sensitive as his toward the intruder, and it would be mere willful blindness
on the part of the courts to ignore these facts.?®

% Oppenheimv. Kridel, 236 N.Y. 156, 140 N.E. 227 (1923).
27 Oppenheim, 236 N.Y. at 160, 140 N.E. at 228.
28 Oppenheim, 236 N.Y. at 161-162, 140 N.E. at 229.
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A second mode of reasoning by analogy inthe common law, whichisclosely
related to the first, proceeds by determining that one new rule, Rule A, should
be adopted in preference to a competing new rule, Rule B, because social
propositions would not justify adopting Rule B while adhering to some other
previously adopted rule. For example, in Oppenheim the court concluded that
it would be inconsistent to retain the rule that a wife could not bring suit for
criminal conversation while adhering to the rule, established in Bennett, that a
wife could bring suit for alienation of affections:

When we concede that a wife may maintain an action for alienating the affections
of her husband, we virtually admit that she may also maintain an action for criminal
conversation. While adultery is the sole basis of the latter, it is aimost universally the
chief element of evidence in the former.?

Ploof v. Putnam® is another, more famous, example. Ploof, the plaintiff,
alleged that he and hisfamily were sailing in his sloop on alake when aviolent
tempest suddenly arose. The tempest placed the sloop and its passengers in
great danger. To avoid injury to Ploof and his family, and destruction of the
sloop, Ploof was compelled to moor the sloop to adock on anisland inthe lake.
The dock was owned by Putnam, whose agent unmoored the sloop. Thereafter,
the sloop was driven onto the shore by the tempest, its contents were destroyed,
and Ploof and his family were injured. Ploof sued Putnam for damages.

The court held that Ploof had stated aclaim for relief. It reached this conclu-
sion in large part by reasoning from cases holding that a landowner could not
recover damages for trespass against a person who intruded on the land under
necessity. As a matter of formal logic, it would not have been inconsistent to
hold that although alandowner cannot recover damages for trespass against an
intruder who entered under necessity, the intruder cannot sue the landowner if
thelatter used self-helpto g ect theintruder. Therefore, the question in Ploof was
whether arulethat allowed alandowner to use self-hel p against an intruder who
entered under necessity would be consistent as a matter of social propositions
with a rule that the intruder was not liable in damages for the unauthorized
entry. The answer was no. The law denies a landowner a right to damages
against one who intrudes under necessity because the purpose of saving life
is more important than the purpose of giving inviolate status to property. This
social reason applies equally well when the issue is whether the landowner has
the right to eject the intruder by self-help. Accordingly, it would be inconsis-
tent as a matter of social propositions to adopt a rule that a landowner has a
right to use self-help to gject one who intrudes under necessity, while adher-
ing to the rule that the landowner cannot recover damages based on such an
invasion.

2 Oppenheim, 236 N.Y. at 166, 140 N.E. at 231.
% ploof v. Putnam, 81 Vt. 471, 71 A. 188 (1908).
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How does the basic principle of legal reasoning figure into reasoning by
analogy? The answer is that if a deciding court concludes that the rule estab-
lished in a precedent is at least a reasonably good legal rule, the court should
and normally will extend the rule by analogy where a generalization of therule
is appropriate. If, however, adeciding court concludes that the rule established
in aprecedent isapoor legal rule, the court should not, and normally will not,
extend the rule by analogy. Instead, the court will say that the precedent should
be confined to its facts.

IV. Conclusion

The basic principle of legal reasoning is asfollows. A doctrinal rule should be
consistently applied and extended if it isthe best possible rule becauseit isfully
congruent with social propositions or, even if it is not the best possible rule,
if it isareasonably good rule because it is substantially congruent with social
propositions. However, a doctrinal rule should not be consistently applied and
extended if it is apoor rule because it is not even substantially congruent with
social propositions.

The question might be asked, if social propositions are critical in legal rea
soning, and if the force of a rule adopted in a precedent depends on social
propositions, why do social propositions seem not to be as prominent as doc-
trinal propositions in the typical judicial opinion? The answer is that social
propositions always figure in legal reasoning, but they often play an implicit
rather than an explicit role. At any given time, most common law rules are
likely to be at least substantially congruent with social propositions. The rea-
son isthat when anew ruleis adopted, it will usually be congruent with social
propositions — that is why it is adopted — and if a new rule is not congruent
with social propositions, or an existing rule becomes incongruent, the rule will
likely be changed as a result of criticism by the profession in the secondary
literature, in briefs, and in opinions in other jurisdictions. Where the profes-
sion, including the judiciary, implicitly views arule as substantially congruent
with social propositions, there is little or no occasion for explicitly invoking
socia propositions in legal reasoning that involves the application of the rule.
Accordingly, social propositionsfigureinall legal reasoning, but play anexplicit
role only when anew rule needsto be adopted, when an existing rule becomesa
candidate for transformation or overruling, or when the issue arises whether an
existing rule should be distinguished, on the one hand, or extended by anal ogy,
on the other.
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I. Judgment, Precedent, and Example

The Codex officially and resolutely set its face against reasoning by analogy:
non exemplis sed legibus iudicandum est, it decreed.* Orthodox logicians had
deeper reservations. They insisted that exempla illustrant non probant; that is,
as Francis Bacon put it, “examples may make things plain that are proved,
but prove not themselves.” However, Bacon recognized a more significant role
for analogy in reasoning when he added, “yet, when circumstances agree, and
proportion iskept, that which is probable in one case is probablein athousand,
and that which is reason once is reason ever.”? It was the latter view, and not
the skepticism of the Codex or the logicians, that took root deep in common
law soil. Bracton, for example, advised, “If new and unusua matters arise
which have not before been seen in the realm, if like matters arise let them
be decided by like, since the occasion is a good one for proceeding from like
to like” (a similibus procedere ad similia). This reasoning, which he called
“equity,” “isthe bringing together of things, that which desireslikerightinlike
cases and puts all things on an equality. And equity is, so to speak, uniformity”
(quasi aequalitas).® The seventeenth-century common lawyer John Doddridge
added, “Equitie therefore in al the use thereof . . . hath a double Office, Effect,
or Function. Sometimesit doth amplifie. Sometimes againe (when reason will)
it doth diminish or extenuate.” Analogical reasoning in common law is used
both to extend and to distinguish precedent judgments. Cases “ differing ever so

An earlier version of this essay was presented to audiences at University College London
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2 Francis Bacon, “Letter to Earl of Rutland” in The Letters and the Life of Francis Bacon
(James Spedding, ed.) (vol. 2) (Longmans, Green, 1861-74), 196.

3 Henry de Bracton, Bracton on the Laws and Customs of England (1250/1259) (Samuel E.
Thorne, ed.) (vol. 2) (Harvard University Press, 1976), 21, 25.
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much in circumstance [if they nevertheless| concurre in reason should be ruled
after one and the self same manner.”*

Much has changed since the seventeenth century, but common lawyers still
seemtoply their tradewiththesametools. “[ T]heusual job of thelawyer,” writes
the United States Court of Appealsfor the Sixth Circuit, “isto make arguments
asto why the case at bar is more like one case than another based on inferred
principles that appear to justify judgments in particular cases.”® Moreover,
according to some reflective practitioners, “reasoning by example” is not just
onetool among othersin the lawyer’stoolkit; it is, rather, “the basic pattern of
legal reasoning.”® Thereis, | believe, agood bit of truth in that overstatement,
but it is no overstatement to say that “one’s notion of the process by which a
judgment is transformed into a precedent [and example] . .. determines on€e's
whole conception of the common law.”’

The task of this chapter is to explore the nature of the process by which,
as Justice Benjamin Cardozo put it, judicial judgments beget other judgments
in their own image.® In particular, | explore the nature and role of analogical
thinking in law. Richard Posner, never one to pull punches, sets the challenge
for this study: Analogical thinking, he wrote, “has an impeccable Aristotelian
pedigree, but no definite content or integrity ...”° This skepticism is unwar-
ranted, | will argue; analogical thinking has impeccable intellectua integrity,
an honorable rational as well as historical pedigree, and an indispensable role
in legal reasoning. However, despite its pedigree and very long practice, ana-
logical reasoning is still not well understood. In this essay | defend a revised
version of what | take to be the orthodox or classical, but now often scorned,
common law understanding of analogy.

II. Analogical Reasoning: The Classical Common Law Conception

Analogical reasoning can be found throughout the practice of law, from the
medieval strategy of arguing from “equity of a statute”'° and the modern doc-
trineof gjusdemgenerisconstruction of statutes' to arguing fromthe* example”’

4 John Doddridge, The English Lawyer (Moore, 1631), 63-4.

5 United Sates v. Strickland, 144 F.3d 412, 416 n.4 (6th Cir. 1998).

6 Edward H. Levi, An Introduction to Legal Reasoning (University of Chicago Press,
1949), 1.

7 Abraham Harari, The Place of Negligence in the Law of Torts (Law Book Company of
Australasia, 1962), 6.

8 BenjaminN. Cardozo, TheNature of the Judicial Process(YaleUniversity Press, 1921), 21.

9 Richard Posner, The Problems of Jurisprudence (Harvard University Press, 1990), 86.

10 See J. W. Tubbs, The Common Law Mind: Medieval and Early Modern Conceptions (Johns
Hopkins University Press, 2000), 40.

1 Osborn v. Wison & Co., 193 N.Y.S. 241, 242 (N.Y. Sup. Ct. 1922). See Scott Brewer,
Exemplary Reasoning: Semantics, Pragmatics, and the Rational Force of Legal Argument
by Analogy, 109 Harvard Law Review 923, 937-8 (1996).
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of certain statutes to broad changes in what are traditionally thought to be
domains of decisional law.'> An especialy rich example of cross-categorial
analogical reasoning isfound in Javinsv. First National Realty Corporation.*®
The case raised the question whether alandlord’ s housing code viol ations affect
the tenant’s obligations to pay rent under the lease. Traditionally understood, a
lease was a conveyance of an interest in land and so fell squarely within tradi-
tional property law. The court argued, however, that the modern apartment lease
had far more in common with contractual arrangements like rental of chattel
and sale of goods than the common law lease of land. Arguing from aremark-
ably detailed exploration of the legal and social contexts of these relationships,
the court concluded that there is an implied warranty of habitability in leases
of urban dwellings that operatesin amanner similar to the implied warranty of
merchantability of goods.

However, the classical common law understanding of analogical reasoning
focuses primarily on local, case-by-case judicial reasoning, and, accordingly, |
will restrict my attentioninthischapter to analogical reasoninginthat context. If
what | shall argueisplausible, then thereis hopethat my view can be extended,
perhaps mutatis mutandis, to other uses of analogical reasoning, but | will not
here make the case for such an extension.

A. Reasoning with Cases, Like and Unlike

John Austin offersafamiliar characterization of anal ogical reasoninginhisLec-
tures on Jurisprudence, “analogy denotes an intellectual process’ that involves
“aninference, or areasoning or argumentation, whereof an analogy of objectsis
mainly the cause or ground.” He suggested that the inference has the following
structure: Two or more individuals or cases “are alied by a given analogy.”
Prior to the reasoning, something is known about some of those cases (call
them “source” analogues) that is not known about another (call it the “target”
anaogue): “From the given analogy, however, which connects these objects
with one another, the following inference is drawn: Namely, that the given
something which istrue of one or some of these objects [the source analogues],
istrue of the other or rest [the target analogues].” '

We can enrich this characterization by considering afew examples. In Dixon
v. Bell,*® the defendant sent a young servant to collect a gun from his landlord
withanoteinstructing thelandlord to removethepriming. Thelandlorddidsoin

12 See Moragne v. States Marine Lines, 398 U.S. 375 (1970); Patrick Atiyah, Common
Law and Statute Law, 48 Modern Law Review 1 (1985); Gehan N. Gunasekara, Judicial
Reasoning by Analogy with Statutes: Now an Accepted Technique in New Zealand?, 19
Statute Law Review 177 (1998).

13 428 F.2d 1071 (D.C. Cir. 1970).

14 John Austin, Lectures on Jurisprudence (Robert Campbell, ed.) (vol. 2) (5th ed.) (John
Murray, 1885), 1005.

15 Dixon v. Bell, (1816) 2 Maule & Selwyn’'s 198.
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the presence of the servant but inadvertently left alittle priming in the gun. The
servant playfully pointed the gun at the plaintiff’s son and it went off, injuring
the boy. The court held for the plaintiff. Sixty years later a defendant set up a
spiked fence across the road leading to his stadium to discourage gatecrashers.
Someone moved it, placing it across afootpath, and the plaintiff injured hiseye
while walking the path at night. The court in Clark v. Chambers,® judging the
case analogous to Dixon, decided for the plaintiff. The circumstances were, of
course, quite different in the two cases, and yet similar enough in the judgment
of the court to warrant alike judgment of right.

Of course, the new case may be judged to be significantly different from
precedent cases and on that basis treated differently. The novel case may share
someimportant featureswith precedent cases but not others, and they may make
al the difference. This seems to have been the case in Miller v. Race.'” The
defendant, Mr. Finney, stopped payment on a bank note that had been stolenin
amail robbery. In the meantime, however, the plaintiff had acquired the note
innocently and for consideration. When he presented the note for payment, the
bank refused. Counsel for the defendant argued that the action was not for the
note but for the money due on the note and that the note was only evidence of
the debt. The note, however, was property still rightfully owned by Mr. Finney:
“[T]hese goods. . . [ar€] like a medal which might entitle a man to payment of
money, or any other advantage. And it isby Mr. Finney’s authority and request
that Mr. Race [acting for the bank] detained it.”*® Lord Mansfield rejected this
argument, however, charging that the defendant’ sargument rested on amistaken
analogy:

[TThe whole fallacy of the argument turns upon comparing bank notes to what they do
not resemble, and what they ought not to be compared to, viz., goods, or to securities,
or documents for debts. Now they are not goods, nor securities, nor documents, for
debts, nor are so esteemed: but are treated as money, as cash, in the ordinary course and
transaction of business, by the general consent of mankind; which gives them the credit
and currency of money, to all intents and purposes.*®

As Doddridge reminded us, finding a sound basis for distinguishing the cases
is, of course, also an exercise of analogical reasoning.

This suggests a further important feature of typical common law analogical
reasoning. Determination of analogy is seldom a matter of simply identifying
analoguesin precedent cases and inferring from them, for the court is presented
with, or has more or less in view, a range of “competing analogies’ — that is,
competing candidatesfor source analoguesthat may pull in different directions.
Typically, the analogy ultimately fixed upon is the product of the pressure
exerted by the case before the court and the competing candidates. A familiar

16 Clark v. Chambers, (1878) 3 Q.B.D. 327.

17 Miller v. Race, (1758) 1 Burr. 452, 97 Eng. Rep. 398.
18 Miller, 1 Burr. at 453.

19 Miller, 1 Burr. at 457.
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illustration of this aspect of analogical reasoning is Cardozo's classic analysis
in Hynes.”° Sixteen-year-old Harvey Hynes was swimming with his buddies
in the Harlem River. From a board extending from the New York Central
Railway’s bulkhead they dove into the water. Poles for electric wires on the
defendant’s property were in serious disrepair. Harvey Hynes was struck and
killed by falling wires while standing on the diving board. In the view of the
plaintiff’s lawyers, Harvey was an innocent bather who lost his life because
of the defendant’s negligence. Because owners have a duty of care to innocent
passersby on adjacent public ways, the defendant was liable for the death.
Defendant’s counsel countered that Harvey was a trespasser and defendant
owed no duty of care to trespassers. Opposed source analogues competed for
precedence. In a classic piece of common law reasoning, Justice Cardozo set
the competing analogies in the concrete circumstances of the boys summer
recreation. Assessing the case in this wider context, Cardozo concluded that
Harvey Hynes was an innocent bather.

Against this background, we can hazard a rough characterization of what
we might call the classical common law understanding of analogical reason-
ing. First, proceeding by way of analogy is an intellectual process, a form of
reasoning, with alegitimate (if possibly limited) claim to practical force. Sec-
ond, it takesthe general form of an inference from observed similaritiesamong
precedent and novel casesto the appropriateness of, or warrant for, deciding the
novel casein the sameway asits analogues. Third, thisform of reasoning does
not necessarily involve applying a general rule to a particular case. Rather, it
proceedsasimilibusad similia—"“from part to part and liketolike,” asAristotle
put it.”! Bruce Chapman puts the point this way: “What justifies a particular
decision on a given set of factsin adjudication is not some prior and indepen-
dent normative rule that subsumes the facts (arelation between the general and
the particular), but rather just arelation that the given facts bear to the facts of
some earlier decision (arelation between two particulars).” %> Thisis not to say
that articulation of arule plays no rolein analogical thinking according to this
conception, but only that any such general rule will be a product of the identi-
fied analogy, not its precondition. In the order of intellection, identification of
the “likeness’ precedes and provides the basis for the articulation of the rule.”
Moreover, any particular court’s attempt to articul ate the rule of some precedent

20 Hynesv. New York Central Railroad Co., 231 N.Y. 229, 131 N.E. 898 (1921).

2L Aristotle, Rhetoric, Book I,ch. 2, 1357h, 26ff (quoting his Prior Analytics, Book I,
ch. 24, 69a, 13-20).

22 Bruce Chapman, The Rational and the Reasonable: Social Choice Theory and Adjudica-
tion, 61 University of Chicago Law Review 41, 66 (1994).

23 Chapman, The Rational and the Reasonable, 61 University of Chicago Law Review at
67; Zenon Bankowski, “Anaogical Reasoning and Legal Institutions” in Patrick Nerhot,
ed., Legal Knowledge and Analogy: Fragments of Legal Epistemol ogy, Hermeneutics and
Linguistics, (Kluwer, 1990), 207.
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caseor line of casesis corrigible, open to reformulation by a subseguent court,
testing any formulation against further like and unlike cases.

B. Resemblances Are a Sippery Tribe

This understanding of analogical reasoning does not suffer from complacent
acceptance among either contemporary practitioners or theorists of the com-
mon law. Skepticism is orthodoxy. It springs from a double fountain. Thinking
analogically, skepticsargue, istheoretically bankrupt and practically pernicious.

Analogical reasoning, Richard Posner maintains, is “not actually a method
of reasoning” — that is, despite appearances, it is not a matter of logically or
rationally “connecting premises to conclusions.”?* At best, it is a technique
for “querying (or quarrying)” earlier cases for policies, ideas, and information
that can often be suggestive of solutions to problems thrown up in litigation.?
He warns that we should not confuse the heuristics of discovery with thelogic
of justification.?® Similarly, Ronald Dworkin asserts that “ an analogy is away
of stating a conclusion, not a way of reaching one.” Analogy plays no argu-
mentative role in legal reasoning; “theory must do all the real work.” Analogy
without theory or principles is blind, and analogy with theory is redundant.?’
This summary dismissal of analogical reasoning rests on an equally summary
argument: Two cases are analogues just in case they share some properties that
areregarded asrelevant to thelegal purposesin play. But, itisargued, that isjust
to say that they are analoguesjust in case thereissomerule, principle, or theory
inlight of which these properties are relevant and legally significant. Thus, two
cases are analogous only as a consequence of their falling under the principle.
It is not possible to move from one case to a rationally warranted conclusion
in another without stepping on the rock of theory, and one cannot get to that
rock from a sense of the relevant similarities between the cases, because that
sense presupposes the theory; but once on that rock the sense of the similarity
between the cases no longer has any argumentative work to do.

Posner sums up the problem with this dictum: “there must be atheory. One
cannot just go from case to case, not responsibly anyway.”?® But this seems
to add a further note, suggesting that, theoretical bankruptcy aside, there are
normative reasons for skepticism of the practice of analogical thinking in law:
Responsible judging and lawyering do not permit it. Critics offer three main
reasons for excluding, or evicting, analogy from the courthouse. First, ana-
logical thinking tends to be excessively narrow, formalist, and conservative,

24 Posner, Problems of Jurisprudence, 93 (emphasisin original). See generally id. at 86-98.

2 Richard Posner, Overcoming Law (Harvard University Press, 1995), 518. See generally
id. at 517-22.

26 Posner, Problems of Jurisprudence, 91.

27 Ronald Dwaorkin, In Praise of Theory, 29 Arizona State Law Journal 353, 371 (1997).

28 Pogner, Overcoming Law, 175.
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blind to policy and to the contributions to judicial deliberation of science,
engineering, and economics.?® Second, it disguises change of legal doctrine
as continuity, which makes it difficult to track, understand, and evaluate legal
change.® Third, without direction from explicit principle, anal ogical reasoning
falls short of legitimate demands for articulate public justification: “The mere
assertion of an analogy may, it is true, have persuasive force in a psychologi-
cal sense. ... But judges aspire to more than rhetorically effective, emotionally
compelling, or even perspective-altering expression...just as they aspire to
more than the ability to decide cases on sound but inarticulable grounds.” 3!
If the grounds of judicia judgments cannot be fully articulated by appeal to
explicit principles, the judgments cannot be regarded as normatively justified
in light of our standards for responsible judging.

I11. The Dialectic of Rules and Cases

“[R]esemblances above all,” Plato’s Eleatic Stranger warned, “are amost slip-
pery tribe.”? This seems right, but we can accept the warning without aban-
doning the classical understanding of analogical reasoningin law to skepticism.
The practical objectionsmust be addressed, of course, but the more fundamental
objection is the theoretical one. If we are to meet the challenge of skepticism,
we must address it first. We can best appreciate the force of this objection if
we set it in the dialectic between particularist and rule-rationalist theories of
analogical reasoning.

A. Particularism

Analogy skeptics tacitly assume that underlying the classical conception of
analogical reasoning is a robust form of particularism. Particularism brings
together a substantive thesis concerning the nature of the relation between
like cases and an epistemological thesis concerning our mode of accessto this
relation. The substantive thesisisthat reasonsfor practical decisionsand actions
lie solely inthe unique, concrete facts of particular practical situations. Because
particulars“ givetheintrinsically practical response which constitutesreasons,”
Michael Detmold writes, “it is to the particulars of the precedent that | must
attend if | am to learn the practical business of judging hard cases.” Thus, “[i]f
| amto learn how to weigh reasonsin law casesit can only be from the example
of precedent cases.” ** Analogical reasoning, on this view, is acorollary of the

29 Posner, Overcoming Law, 518-19.

30 pPogner, Problems of Jurisprudence, 92-3.

31 Posner, Problems of Jurisprudence, 92.

32 Plato, Sophist 231a.

33 Michael J. Detmold, The Unity of Law and Morality: A Refutation of Legal Positivism
(Routledge and Kegan Paul, 1984), 179.
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view of reasons: Itisjust the movement of practical reason from particular case
to particular case.

How is this movement of reason — the reason-relevant similarity among
cases — grasped? Inspired by Aristotle's thought that “discernment rests with
particulars,”** particularists maintain that it is grasped not by applying some
general rule or principle to the specific cases in view but rather by some form
of immediateinsight —asif, by “looking at [the cases] side by side and rubbing
them together we may perhaps make justice flash forth as from fire-sticks.” *
Some describethismode of accessintermsof intuition or perception (following
Aristotle), or a matter of feeling (following Mill); others see in it the genius
of imagination (following Hume), still others as relatively mindless everyday
coping skills (following Heidegger), and some even (taking a naturalist turn)
see it as a “native flair for projectible traits’ or a biologically hardwired dis-
position to recognize some projected patterns rather than others.*® Common to
these widely varying descriptionsis the view that the mode of accessisdirect,
immediate, and ultimately ineffable.

There is no wonder why rationalists respond with skepticism to this defense
of the classical conception of analogical reasoning. The substantive thesis is
vulnerableto the obviousobjection that thereason-giving or reason-constituting
facts cannot be logically particular, because in order to count as reasons, they
must be logically repeatable, and so their descriptions must be universalizable.
Critics press the argument further. For example, Michael Moore argues that

the notion of similarity just cannot support the rule-less, a priori inference pattern par-
ticularists ascribe to lawyers. .. The relation of similarity presupposes the existence
of properties that make one case similar to another; properties can be described by
rules. .. There is thus no amount of rule-less staring at particulars that can justify a
judgment of similarity.®

Peter Westen adds that, according to the classical conception,

reasoning by analogy a person first identifies legally relevant similarities and then for-
mulates a legal rule to explain the similarities. In reality the process of reasoning is

34 Aristotle, Nichomachean Ethics, Book 11, ch. 9, 1109b, 23-4.

35 Plato, Republic 434e-435a, quoted in G. E. R. Lloyd, Polarity and Analogy: Two Types of
Argumentation in Early Greek Thought (Cambridge University Press, 1966), 397.

36 Aristotle, Nichomachean Ethics; John Stuart Mill, System of Logic Book I, ch. 3, § 11
in Collected Works of John Suart Mill (J. M. Robson, ed.) (vol. 7) (University of Toronto
Press, 1973), 70; David Hume, Enquiries Concerning Human Understanding and Con-
cerning the Principles of Morals (3rd ed.) (L. A. Selby-Bigge and P. H. Nidditch, eds.)
(Oxford University Press, 1975), 308-9; Brian Leiter, Heidegger and the Theory of Adju-
dication, 106 Yale Law Journal 253, 268 (1996) (quoting Hubert L. Dreyfus, Being-in-
the-World: A Commentary on Heidegger's Being and Time (MIT Press, 1990), 3); W. V.
Quine and J. S. Ullian, The Web of Belief (Random House, 1978), 89; Philip Pettit, The
Reality of Rule-Following, 99 Mind 1 (1990).

37 Michael S. Moore, “Precedent, Induction, and Ethical Generalization” in Laurence
Goldstein ed., Precedent in Law (Oxford University Press, 1987), 192.
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precisely the opposite. One can never declare A to be legally similar to B without first
formulating a legal rule of treatment by which they are rendered relevantly identical.
Why? Because that is what the terms legally similar, equal, the same, and alike mean.
They mean that A and B are prescriptively identical by reference to agiven prescriptive
rule of treatment.*

This criticism surely is apt if particularism claims both that the reasons of
cases are logically particular and that the cases function as examples. The
particularist substantive thesis is incoherent, for something can function as a
reason and an exampleonly if it can guidereason-responsive agentswith respect
to actionsin other cases, and the particularist’s understanding of reasons does
not seem to allow for this. But, for this reason, it would seem to be a mistake
to shackle the classical conception of analogical reasoning to the particularist’s
logical thesis, for it is precisely guidance by examplesthat is at the heart of that
conception.

Actually, Westen's argument goes beyond the uncontroversial logical point
about universalizability. He not only observes that examples are normatively
universal, but he concludes from this observation that to identify two cases as
similar one must first “formulate”’ or appeal to a rule that marks the cases as
aike. This, however, is not entailed by the initial observation. Of course, the
conclusion might just be an awkward way of putting the point that in grasping
that two cases are relevantly similar one grasps a rule —that is, one grasps that
they properly go together and so should be treated as members of aclassthat is
not restricted to those two cases. But that isjust to say what we noticed before;
Thinking analogically requires regarding some cases as examples. Thus, it is
misleading at best for Westen to suggest that to take two cases as analogues
requires that one first and independently grasp — et alone that one formulate —
arule.

Actualy, thisis not only misleading; it is a mistake, a view as worthy of
skepticism as particularism is. | will defend this criticism presently and my
defensewill leave uswith the question how to escape the incoherence of partic-
ularism without succumbing to rule-rationalist dogma. The first step in doing
so involves putting distance between the classical conception of analogical rea
soning and the particularist’s epistemological thesis. Thisis easy to do, for it
iscrucial to the classical conception that we regard analogical thinking in law
as discursive rather than intuitive; a matter of argument rather than perception
or feeling; a form of reasoning, not just a mode of insight. Skeptics rightly
reject the implicit arationalism of particularist epistemology, but for that very
reason, | believe, particularism isnot an adequate theoretical foundation for the
classical understanding of the role of analogy in law.

38 Peter Westen, On “ Confusing Ideas,” 91 Yale Law Journal 1153, 1163 (1982).
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B. Rule-Rationalism

Rule-rationalists insist that reasoning meant to justify judgments, decisions,
and actions necessarily relies on rules or principles. (It is not important at
this point to distinguish between rules and principles.) The argument we have
considered for thisthesiswasinadequate, but another oneisintheoffing.* | will
call it “the relevance argument.” It begins with the observation that, although
analogical reasoning is based on inference drawn from similarities between
cases, “similarity” is not merely a matter of two cases sharing features or
properties, even a very large number of them. It is entirely possible that A
and B are closer analogues than A and C even though A apparently shares
more features with C than with B. (Of course, we may have no handy way of
counting shared facts or properties, but that supportsrather than underminesthe
point here.) Analogical thinking depends as much on an ability to discriminate
as an ability to relate. Analogical inference depends on a grasp of relevant
similarities and thus on an ability to assign some features of the cases to the
explanatory or deliberative background and to bring others to the foreground.
Thus, two cases are analogous just when they are similar in relevant respects
and their relevant similarities are greater or more important than differences
between them. Second, it isargued that, necessarily, relevanceis determined by
the norm or rule that supplies criteria of relevance. It follows that “no example
can serve as an example without aruleto specify what about it is exemplary,”“°
and this rule acts as a prescriptive guide to thought.** If analogical thinking
is “a reasoning process, as opposed to an intuitive grasping of likeness and
difference, it will require postulating a norm or set of norms that ‘justify’ the
precedents and prescribe an outcome in the case at hand.”*?

Note that thisargument claims not only that for every true analogy thereisa
general proposition (call it a“rule”) that captures exactly the respects in which
the analogues are relevantly similar, but it insists further that the rule is prior
to the cases. Brewer puts the point sharply: An instance “does not inherently
exemplify any particular rule. . . but rather becomes an example of one rule or
the other only by virtue of the ruleitself.”*® There are at least three respectsin
which theruleis thought to be prior to the cases. First, it isthe rule that makes
it the case that the two cases are anal ogues — the rule has constitutive priority —
and, second, in virtue of that fact, the rulejustifiesthe inference from the source
analogue to the target analogue — it has normative priority. In this dual sense,

3 See, e.g., Brewer, Exemplary Reasoning, 109 Harvard Law Review at 973-4; Larry Alexan-
der, The Banality of Legal Reasoning, 73 Notre Dame Law Review 517, 526 (1998).

40 Brewer, Exemplary Reasoning, 109 Harvard Law Review at 974.

4 Brewer, Exemplary Reasoning, 109 Harvard Law Review at 973 n. 158.

42 Alexander, The Banality of Legal Reasoning, 73 Notre Dame Law Review at 526.

43 Brewer, Exemplary Reasoning, 109 Harvard Law Review at 975.
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the rule grounds the judgment of analogy and the inference based oniit. That is
to say, there is no rationally warranted inference from the source analogue to
the target except through the constitutively and normatively prior rule. Finally,
the argument claims also that the rule serves asaguide for thought of those who
engage in analogical thinking — it has epistemic priority — or at least it is their
guide when they are engaging in anal ogical reasoning (as opposed to following
ahunch or having anintuitive grasp of likenessand difference). Unlike Westen's
argument, this argument does not explicitly endorse the further claim that this
ruleisin principle capable of being explicitly formulated, but it would be hard
to understand why, given the first three points, a rule-rationalist would resist
this corollary.

The relevance argument is an elaborated version of the argument that moti-
vated Posner, Dworkin, and other skepticsto deny that analogical thinking isa
form of reasoning (theory does al the work). Yet, some who embrace the rel-
evance argument hope to resist the skeptical conclusion. The most interesting
version of this*“modest rationalism” is that proposed by Scott Brewer, but one
can find anticipation of hisview in Lord Diplock’sdiscussionin Dorset Yacht.*
Lord Diplock described atwo-stage process. First, under the guidance of agen-
eral normative conception, the court identifies broad similarities between the
case before it and a range of decided cases. Reflecting on those cases, again
under the guidance of that general conception, thecourtisledtoarticulatearule
that captures the legal duties and relationships recognized in those cases. This
may involve extending and adjusting the rule the court might have articulated
were it not for the pressure of the case before it. Second, the court applies the
rule thus articulated to the instant case, deciding either that it has the relevant
featuresidentified asrelevant by the rule and so fallsunder it or lacks them and
so cannot be justified by reference to that rule and the analogues it identifies.

Brewer refines Lord Diplock’s account in two respects.*® He identifies three
stages rather than two (subdividing Diplock’s first stage) and recasts the pro-
cess of the first stage in terms of abduction rather than induction. Thus, at
the first substage, reasoners identify (by abduction) the “anal ogy-warranting
rule’ implicit in the range of decided cases presented to them. At the second
stage they assess that rulein light of possibly competing “anal ogy-warranting
rationales’ that might serve to justify the rule. This process of confirmation or
disconfirmation may call for adjustment or rejection of the initially proposed
anal ogy-warranting rule; arevised or new ruleis proposed and assessed until a
ruleisdiscoveredthat can actually justify treating the casesasrelevantly similar.
Once aruleis settled upon, reasoners move to the final stage in which the con-
firmed rule is applied to the case sub judice. As Brewer seesit, although rules
are essential to this process, analogical reasoning is not reducible to deductive

4 Home Office v. Dorset Yacht Co. Ltd., [1970] AC 1004, 1058-60.
4 Brewer, Exemplary Reasoning, 109 Harvard Law Review at 962-3.
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reasoning, but neither is it sui generis or “mystical.” Analogical judgments
are subject to a familiar, if somewhat complex, rational discipline, and ana-
logical reasoning is “a patterned sequence of distinct reasoning processes.” 6
Still, he admitsthat the initial process of abduction relieson an “inevitably and
uncodifiable imaginative moment.”*’

Brewer’s account is a “modest” and unskeptical rule-rationalism because
it insists on the importance and rational credibility of the abductive moment.
Brewer parts company with skepticsin thinking that the initiative of analogical
reasoning lies in rational process of abducting rules from cases that thereby
prove to be analogues. However, Brewer's modest rule-rationalist position is
unstable. If he acceptsthe argument for rule-rationalism from relevance and its
implications, then he must concede that the abductive moment istrivial. For, no
great exercise of thought or imagination, no special discriminatory powers, are
necessary to come up with candidate rules for consideration at the evaluative
stage. The relevance argument implies that the cases have no significance apart
from the rules that make their shared properties normatively significant. So,
al the work in establishing which cases are analogous to which, and in what
respects, is done at the eval uative stage by anal ogy-warranting rational es— that
is, by the“theories.” Even when aproposed ruleis disconfirmed, and reasoners
are required to rethink the matter, they look only to another rule. The cases
do not, and in view of the relevance argument cannot, exert any independent
pressure. But, then, Brewer’s account collapses into the skepticism he sought
to avoid. He can avoid that skepticism only by reassessing his commitment to
therelevance argument and its alleged implications. That isto say, if something
intellectually important happens at the “ abductive” stage, that isreason to reject
the view that the relevance criteria are congtitutively and normatively prior.
This opens the door to further thought about what happens at that stage. While
Brewer characterizesit asabduction, | shall offer an aternative explanation that
resists his three-stage picture. But first | want to shed some skeptical light on
rule-rationalist skepticism of analogical reasoning.

C. Rule, Judgment, and the Untenability of Rule-Rationalism

Skepticstake the rel evance argument to support the constitutive, normative, and
epistemol ogical priority of rulesover their instances, and hence the necessity of
rules for analogical reasoning. Consider first the claim of epistemic priority —
that is, the view that nothing can serve as an example unless someruleis used
to pick out the features that make it exemplary. Of course, if the claim is that
someone seeking to follow the example must have ready to hand an explicitly
formulated rule, it ismanifestly false. Much of our lives, from avery early age,

46 Brewer, Exemplary Reasoning, 109 Harvard Law Review at 954.
47 Brewer, Exemplary Reasoning, 109 Harvard Law Review at 954.
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arerule-guided, but rarely do we appeal to explicit rules. Indeed, we would be
hard pressed to make explicit the rules that allegedly guide us.

There are various waysto avoid thisinitial defect, but the epistemic priority
thesis faces a second and deeper problem, noted by Kant, Lewis Carroll, and
many others.”® The rule-rationalist argues that it is not possible to judge one
case relevantly similar to another without the guidance of a rule that brings
them under some category or description: We can judge them relevantly similar
just in case they are instances of the same rule or concept. However, in fact
the opposite is true. It is possible to identify something as an instance of the
rule or concept only if one judges that it is relevantly similar to cases already
falling under the rule, and that is possible only if at some point it is possible
to judge cases as relevantly similar without appeal to amediating rule. If every
such judgment presupposed aruleto guideit, we would be caught in an infinite
regress. Here isthe general form of the argument: No application of an explicit
rule to a particular case, no application of a concept, is possible without the
exercise of what Kant called the power of judgment, apower that defies explicit
articulation. If we insist that judgment is legitimate (rationally guided) only in
virtue of one's grasp of a bridging rule, then we face the same problem with
respect to application of the bridging rule. It requires in turn an exercise of
judgment, which, if the judgment’s|egitimacy dependssolely onaruleto guide
it, positsanother rulethat in turn requiresafurther exercise of judgment, and so
forth. If every exercise of judgment requires arule, then not only is judgment
impossible, but so too are rules and reasoning. The demand for aruleto bridge
al such gaps runs usimmediately into avicious infinite regress. It is precisely
this demand — the Tortoise's mantra — which drove Lewis Carroll’s Achilles
into despair.

Thus, there cannot be a rule, a genuine guide for thought or action, unless
at some point there is a nonrulish, abeit normatively responsible, exercise of
judgment. But the same capacity relied on for applying rules and concepts is
involvedinfollowing examples—that is, inidentifying something asan example
and recognizing another case as its analogue. The rule-rationalist argues that
it is possible to recognize one case as the analogue of another only through
recognizing arule, and thus analogical reasoning is necessarily enthymemeatic.
But thisrule-rationalist dogma now can be seen to be just a special case of the
incoherent demand of the Tortoise. We cannot accept that analogical reasoning
necessarily involves an enthymeme without starting the engines of a vicious
regress.

48 Immanuel Kant, Critique of Pure Reason (St. Martin’s Press, 1965), A132-3/B171-2;
Lewis Carroll, What the Tortoise Said to Achilles, 4 Mind 278, 278-80 (1895). See also
Robert B. Brandom, Making It Explicit: Reasoning, Representing, and Discursive Com-
mitment (Harvard University Press, 1994), ch. 1 and Robert B. Brandom, Articulating
Reasons: An Introduction to Inferentialism (Harvard University Press, 2000), 52—4, 87-9.
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Therule-rationalist’s constitutive and normative theses now look vulnerable
aswell. Wehave already noted that thesethesesdo not follow from therelevance
argument, and now we see that we must abandon the idea that any exercise
of judgment of the kind involved in applying rules and analogical reasoning
is necessarily enthymematic. It is not clear what further reason we have for
clinging to rule-rationalist dogma, and there is good reason to reject it. First,
the normative or justificatory thesis seemsto rest on deduction as the paradigm
of justificatory reasoning. But this confuses deductive argument with sound
reasoning. Following the rules of deduction, one might be able to show that
A entails B, but, of course, this truth commits no one to the truth of B, and
it may be sheer madness to embrace B, or even seriously entertain it. Niels
Bohr isreported to have chided hisfellow physicists who trusted purely formal
or mathematical arguments. “No, no, you're not thinking; you're just being
logical.”*® Thinking or sound reasoning critically considers the premises of a
valid argument in light of the conclusions that logically follow from them and
further arguments and reasons that bear on them, and judges what to believe on
an assessment of thewhole. The output of sound reasoning isthe product of this
assessment of all the relevant considerations in light of their logical relations.
Justification cannot with any plausibility be modeled as a strictly top-down
matter.

Second, the top-down model failsin particular as a characterization of ana-
logical reasoning. For in such reasoning the cases and relations among them
exert aninfluenceover therulesor principlesthat might be articul ated to capture
their significance, just as attempts to articulate the reasons in play in reasoning
from one case to another can influence what we take the relevant similarities
to be. Dworkin claims that analogy without theory is blind, but typicaly the
reverse is at least equally true.® That is, in analogical reasoning in law, there
is no absolute priority of cases to general propositions or vice versa.

Thisisespecially problematicfor rule-rationalistswho, like Dworkin, tend to
favor principles over rules as the necessary anal ogy-making factors. Principles
differ from rules in many ways, perhaps, but just two differences draw our
attention here: (1) Principles have, but rules lack, a dimension of practical or
moral weight; and (2) principles are by their nature open-ended. Neither of
these features provides ways of escaping the infinite regress and might even
bring it on more quickly. The dimension of weight is irrelevant to present
considerations, because it isamatter of the practical force of astandard relative
to competitors, but determining how to take a given case as an example is a
matter of determining the scope of a general proposition, not its force relative

4 Howard Margolis, Patterns, Thinking, and Cognition: A Theory of Judgment (University
of Chicago Press, 1987), 1.

%0 Francis M. Kamm, Theory and Analogy in Law, 29 Arizona State Law Journal 405, 414
(1997).
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to competing standards. Similarly, if principles are open-ended in the sense
that they can be overridden on certain circumstances by other principles, the
issue of the scope of the principle has not been addressed, only its relative
weight. Alternatively, we can think of the open-endedness asamatter of general
normative propositions incorporating something like a ceteris paribus clause.
But we can no longer claim normative or constitutive priority for principles
so understood, for principles cannot tell us when cases are “paribus’ or not;
that isthe job of the cases. We might best see ceteris paribus principles simply
asworks in progress,>* working approximations of rules that might do the job.
But that view isconsistent with the classical conception of anal ogical reasoning
in law. If this route is taken, the sting of rule-rationalist skepticism has been
pulled.

I conclude that rule-rationalism’s skepticism about analogical reasoning in
law is unwarranted, but the classical conceptionisstill in need of defense. The
time has cometo turn to the task of offering aconstructive account of thismode
of thinking and reasoning.

V. Analogical Thinkingin Law

A. Two Levels

| have argued that both particularism and rule-rationalism fail to explain the
nature and role of analogical reasoning in law. Among the reasonsfor their fail-
ure is the fact that both attempts fail to recognize fully the complexity of ana-
logical thinking inlaw. Particul arism made no room for the influence of broader
principled constraints on anal ogical reasoning, while rule-rationalism could not
countenance aform of reasoning that does not depend immediately on rules or
principles. The first step toward a more adequate account is to distinguish two
levels of analogical thinking in law and to recognize their interdependence. |
call the base level analogical reasoning. At this level, credible analogies are
identified and inferences are made based on them. Beyond this is a reflective
level involving analogy assessment. At this level, analogical inferences and
judgments are evaluated in light of wider legal (and possibly moral) princi-
ples. Although analogical thinking in law may proceed sequentially through
these levels, we should not think of these as stages through which all analog-
ical thinking must pass but as different yet interdependent kinds of reasoning
that can, sometimes, go on nearly simultaneously. However, sometimes, also,
legal reasoners may feel no need to take up the second-level task, and some of

51 For discussion of thisway of thinking of ceteris paribus laws in the natural sciences, see
John Earman and John Roberts, Ceteris Paribus, There Is No Problem of Provisos, 118
Synthese 439, 4656, 470-2 (1999).
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these timesthey may beright. In these cases, for all practical purposesthe legal
reasoner’sjob is done when analogical reasoning yields up itsincrease.

There are, then, two respects in which my two-level account differs from
Brewer’s three-stage account. First, my account of the nature of analogical
reasoning (that is, base-level analogical thinking) differssignificantly from his.
This should be clear presently. Second, on the account | will defend, anal ogical
reasoning and anal ogy assessment areinterdependent; they work in partnership.
Reflection at the analogy-assessment level focuses on deliverances from the
base level, deliverances that come to the reflective level with prejudice (albeit
defeasible) intheir favor. At the sametime, the principlesand concernsoperative
at theassessment |l evel shapethe context inwhich anal ogical reasoning operates,
andthey underwritestructural constraintsonit. In contrast, on Brewer’ saccount,
hissecond, “ confirmation,” stage dominatesthe process of exemplary reasoning
as long as he embraces the relevance argument. | discuss the interdependence
of these two levels below, but we must first explain the nature of base-level
analogical reasoning.

B. Base-Level Analogical Thinking

Analogical reasoning is not unique to law; indeed, there is growing awareness
among cognitive scientists that analogical reasoning lies at the heart of human
cognition.>? Analogical reasoningin common law practiceisadistinctive, insti-
tutionalized form of this basic cognitive activity. Before turning to its special
features, | want to consider briefly some features of analogical reasoning in
general.

Analogical reasoning isadynamic process of discursive analogy formation—
that is, of forming judgments of robust relevance of similaritiesand differences
and drawing inferences from these judgments. Let me elaborate this summary
characterization of analogical reasoning. | begin with two preliminary points.
First, analogical reasoning is not a form of argument, like modus ponens or
reductio ad absurdum, but rather it is a dynamic mode of reasoning thet relies
on, and builds on, competencies and protocols of thought basic to cognition.
In law, this reasoning is best characterized not as a form of argument (formal
argument structure) but as a complex mode of argumentation. Second, while
rulesare not necessary, context is. Analogy formationisnot amatter of applying
aruletoaninstancebut rather of fitting somethingintoitsplaceinanintelligible,
sense-making context, like fitting a piece into a jigsaw puzzle.>

52 See, e.g., Dedre Gentner, Keith J. Holyoak and Boicho N. Kokinov, eds., The Analogical
Mind: Perspectives from Cognitive Science (MIT Press, 2001); Keith J. Holyoak and Paul
Thagard, Mental Leaps: Analogy in Creative Thought (MIT Press, 1995).

53 The context-relativity of judgments of relevance is a central theme of Dan Sperber and
Deidre Wilson's very helpful book Relevance: Communication and Cognition (Harvard
University Press, 1986), 118-42. Theimportance of context for analogy formationisnicely
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Analogy formation is a species of pattern recognition. But it is not merely a
disposition to respond differentially to environmental stimuli in regular ways,
rather, itisaform of thinking, aprocessof intellection, that playsin many modes
ranging from getting a joke to jazz improvisation, from recognizing afriend’'s
brother to grasping a concept, from writing a poem to arguing a contested legal
case, and beyond. All varieties require certain cognitive resources and com-
petences, although they vary widely in their sophistication and articul ateness.
These resources and competences include focus, frame, contrast, consilience,
and revision. Analogy formation requires focus, the knack of ignoring some
details and attending to others. Focus is the product of the one’s cognitive
frame. Frame is constituted by the cognizer’s sense of the point of seeking out
the pattern or analogy, and accompanying constraints on this search. Together
they trigger certain experience-based dispositionsto look for certain thingsand
to ignore others.> Frame and focus suggest a context of comparables.

Working in this context, cognizers refine their grasp of the object of their
attention with two tools, two fundamental competences: contrast and con-
silience. Contrast is essential to cognition. No philosopher understood this
better, or exploited it more profoundly, than Hegel, but the basic point is as
familiar asitisfundamental. To grasp something meaningful isto recognizeits
boundaries or determinacy. This presupposes a context in which it can be dis-
tinguished. The context cannot just be some background of indeterminate light;
it must be populated by other relatively determinate and contrasting elements—
the sharper their outlines, the more determinate will be its features. Contrast
also often takes the form of discrepancy or conflict. Discrepancy is the most
basic spur to cognitive integration and consilience. Integration requires finding
abasisfor distinguishing those elementsin theframethat aretruly different, and
accounting for that difference, and uniting those elements that can be woven
into afabric of consonance.

Finally, we should notethat the cognizer’s progresstoward grasping apattern
or analogy is not linear, but cyclical and dynamic, involving proposals, evalua-
tions, revision, and new proposals leading eventually (often instantaneously, of
course) to some degree of equilibrium. The jigsaw puzzle image, then, is mis-
leading, for the pieces we fit into contexts of meaning are not wholly pre-cut,
and neither are the places into which they must fit. Fitting and shaping involve
mutual adjustment.

illustrated by a study by Amos Tversky, Features of Smilarity, 84 Psychological Review
327 (1977). Subjects, asked which country ismost similar to Austria, were presented with
two groups: (1) Sweden, Hungary, Poland, and (2) Sweden, Hungary, Norway. Presented
with group (1), people tended to choose Sweden, but from group (2) they chose Hungary.
Itisfair to conclude that there was a strong “context effect” on the formation of analogies.
My thesis goes further; | maintain that context is essential to the formation of anaogies.

5 Margolis calls these dispositions “ priming” and “inhibiting.” See Patterns, Thinking, and
Cognition, 28.
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When cognitive scientists model the process of analogical thinking they
distinguish four components of the process. encoding, retrieval, mapping, and
evaluation.® Initially the target analogue is encoded: Salient features are iden-
tified (cues are taken in), then a search for source analogues is undertaken
(retrieval). A profile of the target analogue, albeit tentative and revisable, is
needed to guidetheretrieval search. Retrieval isaided both by theinitial encod-
ing and by the fact that the memory tends to be organized into topoi-headed
“files.”*6 Both processes are highly influenced by context, especially by the
analogizer’'s sense of the point of the search for analogy and the context of its
use. Once source analogue candidates are retrieved, features of the source are
mapped to target features, and the results are evaluated for closeness of fit (rel-
ative to the constraints of the context). Evaluations confirm the analogy, reject
it, or force further retrieval and mapping. The initial encoding and retrieval
processes yield a context of comparables, finding judgments of threshold rele-
vance of similarities and differences. These are then tested in the mapping and
evaluation stages, which can call for revisions and refinement in adynamic pro-
cess. Eventually, in equilibrium judgments of robust relevance and analogical
inference are formed.

This model is helpful as far as it goes, but it leaves out of the picture one
crucial feature of analogical reasoning: It involves making and assessing judg-
ments of relevance and conclusions drawn from them. This entails two further,
essential dimensions of the process not fully captured in the above model.®’
First, the reasoning process by which judgments are formed is necessarily
normative. (This is not to say that it necessarily addresses matters of action
or policy — the normative is not restricted to the practical domain.) The root
thought here is the fundamental Kantian idea that judging is an activity for
which judgers are, and take themselves to be, responsible. When they engage
in analogical reasoning, judgers do not merely respond — regularly, reliably —
to their environment, but rather their responses manifest proprieties in their
practice. Discrepancies are regarded as mistakes, not anomalies. In making
judgments, judgers vouch for the correctness of their judgments. Of course,
the correctness of their judgments cannot be constituted by their commitment
to them; for then no distinction between their seeming to be correct and their
being so could be made, and without that no mistakes would be possible, and

5 Different accounts divide the processin slightly different ways, but they tend to include at
|east these elements. See, e.g., Holyoak and Thagard, Mental Leaps, 15, 103-37; Thomas
C. Eskridge, “A Hybrid Model of Continuous Analogical Reasoning” in Keith J. Holyoak
and John A. Barnden, eds., Anal ogical Connections: Advancesin Connectionist and Neural
Computation Theory (Ablex, 1994).

% Mark T. Keane, Analogical Problem Solving (Halsted Press, 1988), 56ff.

57 The thoughtsin the remainder of this subsection draw on themes deep in Kant and Hegel.
The specific shape | give them here follows the discussion of Robert B. Brandom in his
Articulating Reasons and Making It Explicit (especialy chs. 1 and 9).
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without the possibility of mistake, the normative idea of correctness loses its
content. Thus, in vouching for correctness of their judgments, judgers make
themselves liable to challenge. Demands for the grounds of their judgments,
for the reasons for their so judging, are in order. Thus, judgments stand in
need of reasons and are capable of functioning as reasons for other judgments,
and judgers are regarded and regard themselves as beings capable of giving,
requesting, and being challenged to give reasons. This fact has an important
impact on the process of analogy formation: For beings of thiskind, anal ogical
formation is a process of fitting responses into a network of reasons used to
justify beliefs, claims, and decisions. That isto say, analogy formation for them
isan essentially discursive process. The context essential to analogy formation
is adiscursive network. Thisis the second essential dimension of the process
of analogical reasoning.

Thus, the context within which anal ogical reasoning worksisnot merely aset
of objectsor instances but anetwork of instanceslinked by inferential relations,
of reasons supporting, refining, elaborating other reasons, and being supported,
restricted, or elaborated by yet others. The process of analogical reasoning
involves identifying the appropriate context for the case at hand (compare:
“encoding” and “retrieval”) and then locating that case in its inferential web
(the discursive form of “mapping” and “evaluation”). This effort of locating a
target analoguein its context of comparables utilizes the indispensabl e tool s of
contrast and consilience, which here take on a distinctively discursive charac-
ter. They trace compatibilities and incompatibilities of judgments and reasons
for them, drawing connections that make sense and distinguishing cases that
are incompatible; they work out implications and determine whether they can
stand together with other commitments in the network. All this occurs in a
dynamic process working toward a sense-making equilibrium. Only through
tracing these reason-constituting, judgment-supporting connections and con-
trastsis the content of a particular anal ogue established. To understand its nor-
mative significance, its meaning as an example, does not necessarily involve
grasping some general proposition of which it isan instance, but it does essen-
tially involve having asound (if limited) sense of itslocation in this network of
reasons and the ability (within limits) to work out its implications. Moreover,
this network responds dynamically to the addition of new cases; hence, it is
never fixed for long. In sum, to grasp something as an example is to locate it
in such a network and to appreciate its contribution to the dynamic movement
occurring within the network.

Theoretical accounts of analogical reasoning have typically relied on a cer-
tain misleading picture of the process in view. According to this picture of
argument from analogy, analogical reasoning proceeds in two steps. First, rel-
evant similarities between proposed source and target analogues are observed,
and then an inference is drawn from something further known about the
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source anal ogue to something antecedently unknown about the target anal ogue.
Particularist and rule-rationalist theories share this picture, differing only over
the manner in which the initial similarities are established. But this pictureis
misleading. Strictly speaking, thereis no such thing as argument from anal ogy,
but only reasoning with analogy, or rather analogical reasoning. (Of course,
as | said previously, while analogical reasoning is not a form of argument, it
is a mode of argumentation.) Analogical reasoning is not a linear process but
rather adynamic one of locating anew case in anetwork of inferences; reason-
ing — tracing compatibilities and incompatibilities of reasons and inferences —
occurs throughout the process. If we understand it in thisway, we can resist the
temptation to reduce it either to aform of intuition or of mere rule application.

Tojudgethe (robust) relevance of certain featuresof acaseisnot to report the
deliverance of somekind of special ineffableinsight, intuition, or perception. It
is, rather, to endorse ajudgment the content of which isgiven by itslocationin
theweb of reasonsthat support it and that it supports. To articulate the content of
ajudgment of robust relevance isto show its place in the network of reasons—
that is, it is to offer further reasons and arguments. Claims of the truth or
correctness of such judgments are properly discharged, and can be discharged
only, discursively. Of course, one may try to make explicit the connections
and reasons one endorses and exploits, and doing so may take the form of
articulating a general rule or principle (or set of them). But this will always
be parasitic on the more fundamental activity of grasping the connections and
distinctions. As Robert Brandom puts it, to articulate such rules is to try to
say what it is we are doing,”® but it is the doing, the mastery of the inferential
network, that is constitutively prior. In view of the dynamic and open nature
of the process of analogical reasoning, no formulation of a rule can hope to
achieve anything more than a useful approximation, for some stretch of time,
of the practical significance of the casesin view. Moreover, athinker making
use of any explicit formulation of arule to decide a new issue must rely on the
mastery of the sameinferential network that the rulewas meant to make explicit.
The content and normative significance of rules, as the content of examples, is
fixed by this network.

Thisisnot to deny that trying to make the products of our analogical reason-
ing explicit is an important task. Doing so subjects them to critical reflection
from a different quarter that can correct and refine our analogical reasoning.
In law, this is the task of analogy-assessment, second-level analogical think-
ing. It isan essential part of the process of analogical thinking in law, but it is
important to keep in mind that this reflective, critical activity presupposes the
independent rational integrity of the analogical reasoning process.

% Brandom, Articulating Reasons, 8.
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C. Analogical Reasoning in Law: The Process

In law we find a specia institutionalized practice of analogical reasoning.
Because of its specific subject matter, social role, and institutionalized form, it
has some distinctive features; yet, it has all the defining features we have iden-
tified thusfar. The elements of context, frame, and focus are neatly captured by
Karl Llewellyn:

[N]o case can have meaning by itself. Standing alone it gives you no guidance. . . asto
how far it carries, as to how much of its language will hold water later. What counts,
what givesyou leads, what give you sureness, . . . isthe background of the other casesin
relation to which you must read the one. They color the language, the technical terms,
used in the opinion. But above all they give you the wherewitha to find which of the
facts are significant, and in what aspect they are significant, and how far the rules laid
down are to be trusted.®®

Llewellyn’spoint holdsfor all reasoning in common law, but especially for that
which involves trying to understand the scope and impact of a common law
decision. Analogical reasoning, which seeks to determine the significance of
a decision taken as an example, begins with setting the given case in its legal,
decisional context, and from there it seeks to work out its practical meaning.
This requires both encoding of the given case and retrieval of other arguably
related cases. In order to encode the given casg, it is necessary to have some
senseof thelegal domainintowhichitfalls, and the narrative of thefactsmust be
given some familiar shape. This often happens naturally, almost automatically,
for trained lawyers and judges, who are, asLlewellyn put it, “law-conditioned,”
seeing “ significancesthrough law-spectacl es.” °° Encoded casestrigger retrieval
of a set of roughly similar cases, establishing a context of comparables. But
of course, as Llewellyn's comment makes clear, we might just as accurately
say that the context of comparables aerts the judge or lawyer (or student of
law) to the pattern of significant facts in the case at hand. These intellectual
processes cannot be separated; they are highly interdependent and move in a
cyclical rather than linear fashion.

Moreover, inthe very process of identifying this context of comparables, the
distinctive tools of analogical reasoning, contrast and consonance, are already
in use. Once the context has been established, these tools become even more
important. The legal reasoner’s task is to explore connections and differences,
the reasons supporting treating the case at hand as akin to certain members
of the context of comparables, the reasons blocking treating them as akin to
others, and implications of each. Inlaw thisinquiry istypically structured asan

9 Karl N. Llewellyn, The Bramble Bush: On Our Law and Its Study (Oceana Publishing,
1960), 48.

60 Karl N. Llewellyn, The Common Law Tradition: Deciding Appeals (Little, Brown and Co.,
1960), 19.
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exploration of competing analogies. Through this competition the case at hand
islocated in its appropriate inferential network of claims, reasons, judgments,
and decisions. In time, a pattern takes shape that makes sense of treating some
of the cases in the same way; an intelligible guide for action emerges. The
casesfall into aclass of like cases because the kind of reasons they provide for
judicial decisions, and for actions of officials and of citizens seeking to comply
with the law, hang together in away that makes practical, legal sense. Theaim,
as Chapman putsiit, is to make sure that

al the reasons within some doctrinal area of like cases bear a rationa relationship to
one another. The point is not merely that thefinal legal conclusion “just looksright,” but
rather that all the reasons behind that conclusion look right because they are rationally
related to the reasons for other like cases, that is, they form an integrated or coherent
whole in which all these other reasons participate as parts.5*

It is important to note that the rational pressure which gives shape to the
emerging sense of the likeness of these cases comes from all members of the
initial rough comparison class. cases judged similar to the instant case, cases
judged dissimilar and “ distinguished” in the process, and the instant case itself.
The construction of the class of like casesistheresult of akind of triangulation
among thesefocal points. Clearly the emerging anal ogous precedent cases exert
influence on the way theinstant caseisto be understood, but lawyers are keenly
aware that distinguishing is no less important to the process. Distinguishing
presupposes some degree of (threshold) relevant similarity; distinguished cases
are members of the initial rough comparison class. In virtue of this initial
relevance, they present a challenge to the deliberator and exert pressure on the
shape of the class of “like cases.” Their legal force must be acknowledged,
and its deflection must be explained. In like manner, the present case exertsits
share of pressure. It can urge reconsideration of received views of the salience
or importance of facts of previous cases and thereby of the reasons on which
their decisions rest. Thisis one reason why common lawyers like to say that
rules of law can change as they are applied, that the common law isa*moving
classification system.”®? It is also among the reasons why they regard explicit
judicial formulations of rules as corrigible and vulnerable to revision upon
further assessment of decided casesand reasonsfor them. Rules, when they can
be formulated, are the product of this process of reasoning, not its precondition,
and they are always answerable to the cases. At the same time, they and the
particular conclusions of analogical reasoning are also answerable to more
general, principled concernsthat are raised at the level of reflective assessment.

61 Chapman, The Rational and the Reasonable, 61 University of Chicago Law Review at
75ff.

62 Edward Levi, The Nature of Judicial Reasoning, 32 University of Chicago Law Review
395, 403 (1965); See also Levi, An Introduction to Legal Reasoning, 3—4.
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Asdescribed here, this process appears el aborate and complex, but like many
cognitive processesit is often truncated in some parts, elaborated in others. The
processistypically greatly truncated in published judicial opinions. Thisisnot
surprising, for not only are judicial opinions subject to the conventions of their
genre, they arealso only apart, the publicly most visible, of theinstitutionalized
process of analogical thinking in law. That process does not go on merely in a
judge’'s head (or chambers); it is institutionalized in the workings of a public
forum. In the course of deciding one case, many parties contribute to it. For
example, lawyers do much of the work by which the context of comparables
is established before a case comes to court, and this context is refined in the
pleadings. Argument in court, inter alia, enacts forensically the competition
of analogies and exploration of the implications of focusing on similarities
with some cases and distinguishing other cases. Published judicial opinions
are likely to provide only a formulaic report of this process of reasoning, at
best. Yet, from time to time, we get a glimpse into the actual working of this
process. A very concise glimpse is available in Justice Cardozo’s opinion in
Hynes, especialy if it is read together with the opinions of Putnam (majority)
and Jaycox (dissenting) of the Appellate Division below.% A more detailed and
complex example can be found in the majority opinion by Justice White and
dissenting opinion by Justice Harlanin United Statesv. White.®* Thiscaseisfar
too complex to describe here, but a close study of these opinions, issuing from
very different judicia styles, will provide avivid illustration of the process of
analogical reasoning typical of common law practice.

D. Analogical Reasoning in Law: Constraints

Like al analogica reasoning, the practice of analogical reasoning in law is
shaped and constrained in important ways by its context. | will mention here
fivepervasiveconstraints. First, anal ogical reasoninginlaw isreasoninginaid of
practical deliberation with aspecific purpose shaped by itsinstitutional context.
It serves aspecific practical purpose that includes vindication or justification of
official decisionsand guiding of actions of officials and citizens alike. We look
toana ogical reasoning to providejustificationsfor legal decisions. And because
such justifications must be public, the process and protocol of deliberation in
which they are formed must also be public. In addition, the reasoning must
yield decisions that are able to guide the actions of ordinary citizens. Thus, the
class of like cases uncovered by the process of analogical reasoning must not

63 Hynes, 231 N.Y. at 231-6, 131 N.E. at 898-900; Hynesv. New York Central Railroad Co.,
188 A.D. 178, 176 N.Y.S. 795 (2d Dept. 1919).

64 401 U.S. 745 (1971). For a helpful discussion, see James Boyd White, Justice as
Trandation: An Essay in Cultural and Legal Criticism (University of Chicago Press,
1990), ch. 7.



Analogical Thinking in Law 125

only beinteresting, suggestive, or evocative, as an apt metaphor might be, but it
must also be practically intelligible, first of al to the decision maker but more
important to those who are expected to follow it. That is, it must project an
intelligible pattern that can be followed by the community at large. Thus, the
pattern identified by analogical reasoning must make practical sense to those
who are expected to follow it and to those expected to accept its application as
vindication of decisions based on it.

Second, the discipline of common law makes this public practical reasoning
historical by anchoring deliberation and justification of decisions and actions
to past decisions and actions of the community.®® These past decisions and
actions aretypically actions of institutions or officials of government acting on
behalf of the community as its agent, but they may also be actions of citizens
when they can be understood as carrying normative significance for the wider
community of which they are members. For the most part, legal and judicial
decision making is anchored in past officia decisions and actions, especially
those recorded in books of court opinions. This set of past decisionsand actions
representsthe stock or “memory” from which anal ogy-candidates areretrieved,
but al so the categories and topoi in terms of which cases presently beforeacourt
are characterized. It iswithin the web of normative connectionsinto which time
and the practice of legal reasoning has woven these decisions that particular
cases before the court take on meaning as examples. The “pointillist world
of common-law decisions’ % isfundamentally historical. Analogical reasoning
stands like Janus at the threshold between the past and the future, charged with
grounding a decision in the case at hand by looking both backward to the field
of examples from which we have come and forward to aprojected path into the
future. It looks to the past not only for help, guidance, and lively suggestions
but also for normative direction, for commitments that have implications for
decisions for cases at hand and for actions and decisions in the future. This
is not merely an aspiration; it is also a significant constraint on common law
analogical reasoning.

Thethird constraint liesin the public and collaborative nature of analogical
reasoning in law. We can identify two related constraints here. First, although
it isonly individuals who participate in analogical reasoning, theseindividuals
proceed as members of agroup, participantsinasocial practice: and even when
thereasoningiscarried on, asit were, intheir own heads, itisaninterior version
of an essentially exterior, interpersonal, public enterprise. They deliberate, as
Hart put it, not for their own part only,®” but as members of alarger whole. The

85 For a discussion of the historical dimension of law, see Gerald J. Postema, Melody and
Law’s Mindfulness of Time, 17 Ratio Juris 203 (2004).

66 Anthony T. Kronman, The Lost Lawyer: Failing |deals of the Legal Profession (Harvard
University Press, 1993), 183.

67 H. L. A. Hart, The Concept of Law (2nd ed.) (Oxford University Press, 1994), 116.
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normative significance of acase, its“gravitational force,” ®® liesnot in what one
particular judge lays down but in what is taken up in the community of judges
and beyond. The doctrine of dictum ensuresthat no individual judge's decision
is ipso facto authoritative beyond the particular case before her. Second, this
practice of practical reasoning is institutionalized as the modus operandi of a
public forum. Legal reasoning is argument shaped by this public forum. Thisis
evident, for example, in the structuring of argument by presenting competing
analogies. This fact is not merely incidental to the nature of the reasoning
process, it decisively determinesits nature.

Thefourth constraint liesin the substantive law itself. Typically, cases come
to a court for determination already located (defeasibly, perhaps) in a rela-
tively narrow substantive domain of law (the domain of negligencein tort, for
example, or employment discrimination, or commercial sale of goods). The
initial encoding of the case, through pleading, establishes the local domain.
This domain consists of not only a vast array of recorded decisions but also a
set of broadly defined values or standards that the law in those cases, isthought
reasonably to serve. Lord Diplock wrote that the judge “must know what he
islooking for” when locating the instant case, in the domain of decided cases
and “this involves approaching his analysis with some general conception of
conduct and relationships which ought to give rise to aduty of care.” %

E. Analogy and the Sense of Justice

Thefinal constraint consistsin thefact that anal ogical reasoning in law operates
sub specii iustitia; that is, it is guided by a sense of concrete justice. Levi
articulates the structuring question of analogical reasoning in law as follows:
“When will it be just to treat different cases as though they were the same?’ ©
The sense of justice at work hereisfamiliar, but difficult to characterize. Recent
philosophers almost universally dismissit, but | think they have been too hasty.
To understand this constraint on analogical reasoning in law, we must answer
two questions. What is the notion of justice at work here? And why think it is
at work in ordinary analogical reasoning in law? Consider the latter question
first.

Whenever judges or lawyers are pressed to explain the driving force of
analogy, they invoke the idea of treating like cases alike and elaborate it in
termsof “fairness,” “equity,” or “justicein the administration of law.” No doubt
thisis often just pious dinner-speech rhetoric, but it also reflects an important
demand of the rule of law. We demand justice of our basic social and political

68 Ronald Dworkin, Taking Rights Seriously (Harvard University Press, 1978), 111-3.
59 |ord Diplock in Dorset Yacht, [1970] AC at 1058-9.
70 Levi, An Introduction to Legal Reasoning, 3.
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institutions, but we are also aware that in modern conditionswe disagree deeply
about what justice requires. The rule of law constrains the exercise of palitical
power to the aspiration of serving justice where justice is widely disputed. It
cannot credibly promise that justice will be done, but it does demand that all
who are bound to administer the law aspire to that goal,”* and hence, that they
frame their decision making within the parameters defined by the notion of
justice. This aspiration governs and gives shape to discursive analogy seeking
in the law.

However, persuasive analogical reasoning is no guarantee that the decision
towhich it leadsisjust. Indeed, if we are to understand the sense of justice at
work in analogical reasoning in law we must acknowledge the logical space
between the normative meaning of an example and its ultimate legal and moral
justification.”” Therearetwo reasonsfor acknowledging thislogical space. First,
inmany casesitispossibleto determinewhat following or extending aprecedent
involves and yet to wonder intelligibly whether following it isjustified in light
of the larger purposes of the law or morality. These questions of justification
areraised at the level of reflective analogy assessment. The sense of justice we
now have in view, however, constrains work at the initial anal ogy-determining
level; it constrains and guides the search for “like cases.” Second, convictions
of injustice made from awider perspective do not always undermine judgments
of appropriateness of analogies at the more concrete level. Thisis not because
determining analogiesis without guidance from asense of justice, but only that
the latter sense is to some degree independent of certain broader principles of
justice. Considerations of street-level justice sometimesretain their moral force
(or some degree of it) despite weighty moral objectionsto the larger institution
they inevitably serve. It is not the case that all justice-regarding bets are off
when we are forced to act under unjust institutions. Justice considerations are
remarkably resilient. Weneed careful moral insight to distinguish casesinwhich
thisistruly the case from casesin which the fruit of the poisoned treeisequally
poisoned. The sense of justice at work in analogical reasoning in law isamong
the resources funding this moral insight.

How are we to characterize this sense of justice? Unfortunately, attempts to
capture it have been caught in an unproductive dialectic between two equally
unsatisfactory explanations of the core notion of treating like cases alike. The
first claims that (a kind of) justice lies in simple consistency or uniformity of
treatment. Treating like cases alike is just simply in virtue of the fact that the
cases and the treatment are alike in some respect or other. Sometimes such

1 Jeremy Waldron, Does Law Promise Justice?, 17 Georgia State University Law Review
759 (2001).

72 Barbara Baum Levenbook, The Meaning of a Precedent, 6 Legal Theory 185, 1926
(2000).
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actionsaresaid to be“formally just,” because, itisargued, treating like casesis
theform shared by all, even widely differing, substantive principlesof justice.”
Alternatively, some argue that, if justice is at work in analogical reasoning, it
must bein service of some specific principleof justice. Onthisview, treating like
cases dlikeisjust precisely when acorrect principle of justice determines what
cases and treatment are relevantly alike and people are treated as that principle
requires. Of course, understood in this way, the requirement to treat like cases
alike adds nothing to the principle of justiceand issilent in its absence. Itisan
empty principle.”*

The former view is clearly unacceptable. Uniformity of behavior is not nec-
essarily just: Some is uniformly unjust and some is neither just nor unjust.
Uniformity in plumbing, prayer, or pastry baking, for example, will never be
praised for its justice; and torture and lynching should never be so dignified
regardless of how uniform they are. The problem is deeper: Treating like cases
alike, construed in this way, is not merely indeterminate, it is indiscriminate;
hence, necessarily, itisnot akind of justice. For, if anything definite can be said
about justice, it can be said that justiceismorally discriminate—it distinguishes,
it leads us away from some courses of action and in the direction of others—but
“formal justice” is utterly indiscriminate and thus not a form of justice. This
undermines the formal justice understanding of the sense of justice we have
in view, but it does not show the sense of justice to be bankrupt. The aterna-
tive understanding presses the challenge against that ideaitself. But the second
characterization of the sense of justice herein view isno more satisfactory than
itsdialectical counterpart. It isblind to the role that the sense of justice playsin
analogical reasoning. It is precisely where there is no clear principle of justice
at hand, where the task is to work out what justice requires, that the sense of
justice comes into play. Analogical reasoning operates sub specii iustitia, but
not necessarily through the lens of some specific principle of justice. The sense
of justice provides a discriminatory frame; it orients rather than determines
judgment.

Hart suggested that we understand “justice in the administration of law”
as a matter of judging “without prejudice, interest, or caprice.” > He under-
stands justice of this sort as impartiality. This sets us in the right direction,
| think, but it focuses too narrowly on the attitude of the judge and ignores
the shaping of the judgment. Yet the mode and valence are right: It rules out
certain considerations or influences on deliberation. What is characteristically
at work in concrete analogical reasoning in law is not a determinate sense of

73 H. L. A. Hart may have made such an argument, or so David Lyons suggests; see David
Lyons, Moral Aspectsof Legal Theory: Essayson Law, Justice, and Political Responsibility
(Cambridge University Press, 1993), 28-30 (discussing Hart, The Concept of Law (1st ed.),
155-7).

7 Peter Westen, The Empty Idea of Equality, 95 Harvard Law Review 537 (1982).

> Hart, The Concept of Law, 161.
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justice but a sense of manifest injustice in concrete circumstances. All these
features— the concreteness, the manifestness, and the negativity —are central to
this street-level sense of justice. What orients deliberation is the sense that cer-
tain similarities or dissimilarities are excluded, that certain directionsin which
the anal ogy might be taken are ruled out, judged inappropriate, or unfair. “[O]n
many occasions,” Avishai Margalit writes, “we recognize what is wrong with
something without having a clear idea, or any idea at all, about what is right
with it.”’® Working out what is right or just is an important task, for which our
sense of manifest injustice gives some direction, but it israrely asimple matter
of taking the negation of what we can confidently judge to be unjust. In some
cases, excluding options that would work manifest injustice leaves more than
one salient set of similaritiesand dissimilarities unchallenged without deciding
among them. In other cases, this juridical via negativa excludes all but one
publicly viable set of similarities and dissimilarities, but even then the judge
may not be in a position to articulate what it is that makes that set right.

Two examplesillustrate this sense of justice at work. First, consider Viscount
Simonds's speech in The Wagon Mound (No. 1).”” Simonds argues against the
In re Polemis’® rule that a defendant is liable for all “directly” caused damage
flowing from a negligent act regardiess of whether it was foreseeable and for
limitation of liability to damage that was of a type that, given the negligent
conduct, was reasonably foreseeable:

Their Lordships have already observed that to hold B liable for consequences however
unforeseeable of a careless act, if, but only if, he is at the same time liable for some
other damage however trivial, appears neither logical nor just. This becomes more clear
if it is supposed that similar unforeseeable damage is suffered by A and C but other
foreseeable damage, for which B is liable, by only A. A system of law which would
hold B liable to A but not to C for the similar damage suffered by each of them could
not easily be defended.”

Simonds's hypothetical case points out an inconsistency, but the appearance of
inconsistency isrooted in aconcrete sense of injustice, a sense of the difficulty
of finding a plausible frame of argument that could satisfy our sense of justice
in the assumed case.

Second, in Navagazione,®® the defendant caused damage to the plaintiff’s
ship, requiring that it be docked for repair. The defendant sought to escape lia-
bility for costs of docking because other repairs, which would have necessitated

6 Avishai Margalit, The Ethics of Memory (Harvard University Press, 2002), 113.

77 Overseas Tankship (U. K.) Ltd. v. Morts Dock & Engineering Co. Ltd. (The Wagon Mound),
[1961] AC 388 (Privy Council, Australia).

8 Re Polemis and Furness, Withy & Co., Ltd., [1921] All ER 40, [1921] 3 KB 560.

70 Wagon Mound, [1961] AC at 435.

80 Navigazione Libera Triestina Societa Anonima v. Newtown Creek Towing Co., 98 F.2d 694
(2d Cir. 1938) (Hand, J.).
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docking the ship, were done at the same time. Normally, the plaintiff isrequired
to prove that the defendant caused all the damage for which recovery is sought,
and where there are joint tortfeasors, the plaintiff must prove how much of the
damage was caused by each tortfeasor. However, Judge L earned Hand argued
that to follow thisanalogy in this case would lead to an “ absurd result” because,
asit wasimpossiblefor the plaintiff to prove what portion of the cost of docking
was due to the actions of the defendant, a proven tortfeasor would be able to
escape dl liability and an innocent party would be |eft with the loss. An alter-
native analogy proved more attractive. Where two causal factors contribute to
the damage suffered by the plaintiff, but only one is due to the actionable fault
of the defendant, courts shift the burden of proof to the defendant to “unravel
the casuistries resulting from his wrong.” The tortfeasor is not permitted “to
escape through the meshes of alogical net.”®' Judge Hand's street-level sense
of justice rejected the standard joint tortfeasor analogy and directed him to a
more reasonable alternative.

V. Analogical Thinkingin Law: The Reflective Assessment L evel

Inlaw, analogical thinkingisnot restricted to base-level analogical reasoning; it
asoincludesacritical, reflective level of analogy assessment. Justice Cardozo
called analogical reasoning (“the method of philosophy”) “the organon of the
courts,” but he quickly added that this method is tested and checked by justice
asjusticeischecked by analogical reasoning.®> We must explore, if only briefly,
some salient features of thislevel of analogical thinking.

Analogical reasoning sometimesyieldsan understanding sufficient toground
adecision in the present case that is consonant with precedent and fit to guide
future decisions and actions. But successis not guaranteed. It may only be able
to narrow therange of aternativesfor dealing with the problem facing the court.
Judges and lawyers can move to the assessment level whenever they engagein
analogical thinking in law, but it is especially when the appeal to analogy fails
toyield adeterminate or fully satisfactory result that they feel compelled to do
so. Even so, disputes on common law matters that compel consideration at the
reflective assessment level are still shaped by reasoning carried on at the base
level. Analogical reasoning may reach an impasse, but repair to the broader
perspective works with the materials fashioned at the previous stage of the
process. By the same token, the constraints on analogical reasoning, especially
the values giving shape to local domains of law and the street-level sense of
justice, are always vulnerabl e to reflective assessment from a somewhat longer
distance.

81 Navigazione, 98 F.2d at 697.
82 Cardozo, The Nature of the Judicial Process, 35, 44.
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Common law deliberation is driven, or at least encouraged, to ascend to
the reflective level by a sense that the understanding achieved by means of
base-level analogical reasoning is problematic in some way. Broadly speaking,
the cognitive discomfort is likely to arise from one or both of two quarters.
One might come to sense that, although the proposed pattern fits well with its
closest neighbor, it is out of phase with the law when one casts a broader eye
over it. The pattern of like cases that emerges, while coherent and intelligible
on itsblock, may not fit comfortably in the larger legal neighborhood, let alone
the municipality as a whole. So, rules or patterns that seem to emerge from
initial assessments of similarity and difference are subject to reflective critical
assessment. Judges seek to identify patterns in past cases, Levi writes, while
“attempting to see the law as a fairly consistent whole.”®* We might call this
the systemic coherence filter. Reflection of this kind tends to work both at the
level of specific cases and at the level of relatively more general doctrine or
principle. If the doctrine to which aline of cases contributes fitsill with other
legal doctrines in cognate areas, and there is no structural or jurisdictional
reason to accept the dissonance as the price of respect for some larger legal or
constitutional principle, then there may be pressure to look again for adifferent
pattern in the specific cases in question, a pattern that might aso fit them
reasonably well and relieve the systemic dissonance.

Itis, of course, afamiliar and hotly disputed question whether, and to what
extent, the assessment of such coherence can proceed without relying on the
moral sensibilities of the judge (or other parties) engaged in anal ogical thinking
at thislevel. Thisleads meto the second possible source of discomfort with the
result of base-level analogical thinking. We may be troubled with the pattern
suggested by analogical reasoning largely for reasons of political morality. It
may strike us as unjust or morally untenable from a moral perspective. One
might be unhappy with it because the decision and its cognate cases are incon-
sistent with some more general principle that may be both implicit in the law
and is attractive on independent moral grounds, like that of equal treatment.
Analogical reasoning, focused narrowly, may leave us blind to certain forms
of inequality or injury that are morally significant but that have not received
recognition in the local legal domain in which we happen to be working.

The methodology of reflective assessment most frequently used in common
law practice has much in common with Dworkin's “interpretive” account of
legal reasoning.®* Briefly stated, the methodol ogy requires that the deliberator
seek that set of general principles which makes the best overall sense of law,
such that the principlesnot only imply the more specific rules or decisionsunder
review but, if possible, also show them to be justified. Alternative principles or
theories are ranked according to the extent to which they “fit” thelegal dataand

83 |evi, An Introduction to Legal Reasoning, 3.
84 Ronald Dworkin, Law’s Empire (Harvard University Press, 1986), chs. 2, 3and 7.
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“appeal” from amoral point of view. “Integrity” holdsthe principles of the the-
ory close to the practice they underwrite, while simultaneously keeping its eye
onjustice, towhichit aspires. Thereis much to be said for this characterization
of this process as an account of an important part of common law reasoning,
but it is constrained in important ways. | will mention here just one salient
constraint that naturally follows from matters we have already considered.

Thebasic pragmatism of common law thinking significantly reinsintheurge
to achieve broad systematic or global coherence and tends to favor relatively
local coherence. We have noted that the pressure to proceed to the reflective
assessment level is fundamentally practical, not theoretical. It comes not from
the felt need to present a comprehensive, theoretically coherent, and complete
account of the law but rather from the need to resolve problems or tensions
that arise from concrete contexts of social life and litigation. It may not arise at
all from incompatibilities at certain levels of abstraction. The practical success
of law depends on the socia capacities of citizens and the extent to which
law’s guidance is accessible to these capacities. But these capacities are more
likely to functionwell with relatively concrete matterswhere practical pressures
for conciliation are present and recognizably common materials are ready to
hand. At more abstract levels, not only are the practical pressures weaker, but
also the materials are likely to be more contested, less manifestly common,
and hence less suitable for the purpose. Thus, while inevitably there will be
pressures on parties engaged in analogical thinking in law to move to the level
of reflective assessment, the focus even there is likely to be more local than
global. Thisis not to deny that it is possible for pressures toward resolving
relatively comprehensive theoretical incompatibilities to arise. Where they do
arise, global reflective consideration alone may suffice and we can only hope
there are resources sufficient to the task. But these pressures are not always
present and may well be relatively rare.

Typicaly, analogical thinking in law is more concerned with workability on
the ground than with coherence of broad moral vision. It cannot tolerate blatant
incoherence of a result with other fundamental parts of the law if it tends to
undermine the legitimacy of the law, but it is tolerant of incompleteness of
vision and a system that falls short of global coherence. It is more concerned
with coherence of legal doctrine with the activities, practices, and lives of the
citizens whose interactions it seeks to guide than with more distant theoretical
coherence of legal doctrine. The reason for thisisobvious: It isfrom theformer
that pressures toward conciliation and practical coherence arise. Analogical
thinking in law is willing to sacrifice a degree of theoretical coherence for
substantial resonance of the law in the community it serves. Hence, whilethere
ispressure at the reflective stage to achieve systemic and moral coherence, even
this part of analogical thinking tends toward relatively local rather than more
global coherence, coherence of practice rather than of theory.
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V1. Conclusion

| have elaborated and defended what | take to be the classical conception of
the practice of analogical reasoning in common law. | have not tried to remain
faithful to every detail of orthodoxy with respect to this conception — if there
is any such orthodoxy at this point in time — but | have tried to capture and
offer arationale for what | take to be its guiding spirit. | have sought to avoid
the extremes of particularism and rule-rationalism, while incorporating into
my account features of those views that seemed to ring true. To do so, it was
necessary to distinguish two interdependent levels of analogical thinking in
law, base-level analogical reasoning and anal ogy assessment at amore general,
critical level. Analogical reasoning in law, | argued, is best understood as an
institutionalized form of adynamic process of discursive analogy formation. To
grasp ajudicial decision asan exampleistolocateit inaninferentia network of
mutually supporting judgments. These judgments are oriented and constrained
by features of the deliberative context distinctive of common law practice, most
notably itspractical, historical, and public dimensionsand arobust sense of jus-
tice. The methodology of reflective assessment makes room for, indeed greatly
depends on, more broadly principled and theoretical concernsthat skepticsfind
missing at the base level. Analogical thinking in law is not anti-theoretical, but
neither does it regard all case-based argument as reducible to construction and
deployment of general justifying principle or theory. Each has a role to play.
Each has its own sphere of operation; each dependsin part on the other.



5
Reasoned Decisions and Legal Theory

DAVID DYZENHAUS AND MICHAEL TAGGART

In dealing with the antinomy of reason and fiat, the main effort of the various
schools of legal philosophy has been to obliterate one of its branches.

LonL. Fullert

[T1he historical study of legal institutions may have more to offer to.. . [the] ...
solution [of the problems of legal theory] than has yet been appreciated.

A. W. Brian Simpson?

Thecommon law tradition claimsnot only that the law isreason but also that the
reason of thelaw ismorally good. Judges' reasonsfor decision, their judgments,
are considered within this tradition to be evidence for this claim, for theway in
which the common law “works itself pure.” Philosophers of law who work in
common law jurisdictions have taken one of three approaches to this claim.
First, thereare philosopherswho havetried to make sense of the common law
through an argument that in attending to the way that judges interpret the law,
we will not only best understand law but also discern the connection between
law and morality. Wewill call such philosophers, without any pejorative intent,
common law romantics. Most notable among them is Ronald Dworkin.
Second, philosophershave argued that the common law isamess—in Jeremy
Bentham’swords, a“ shapel ess heap of odds and ends.”® Such amess, Bentham
argued, leads to uncertainty about the law that not only is contrary to the
demands of utility but permits “Judge & Co.” to arrogate power that prop-
erly belongs to the legidature. As a legal positivist, Bentham prized legal
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(Matthew Bender, 1971), 31.

2 Legal Theory and Legal History: Essays on the Common Law (Hambledon Press, 1987), ix.
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certainty aboveall else, and so he ultimately argued for ridding legal order of the
common law.

Bentham's legal positivism is palitical in that his concept of law is con-
structed in the cause of his understanding of how best to design political and
legal order. Thushe and Dworkin can be understood asarguing for or against the
common law on political grounds, on grounds about the best way to construct
legal order.

Thelast approach purportsto be conceptual, not palitical, to besimply inthe
business of unpacking the concept of law —the concept that isat work wherever
law is to be found. This approach was first developed by H.L.A. Hart in the
1950s and 1960s and is adopted by the school of thought we will refer to as
conceptual legal positivism, in order to distinguish it from Bentham’s political
theory of law.

Conceptual legal positivists do not accept the claim of the common law tra-
dition. Theway they conceptualize law requiresthem to describe what common
law judges do when they decide hard cases as quasi-legislation — the exercise
of adiscretion unconstrained by law. So while the common law tradition says
that judges’ conclusions about what the law requires are in the hardest of cases
fully determined by law aslong asjudges reason appropriately, conceptual legal
positivists hold that in most, perhaps all, cases that come before the courts on
points of law, judges have to decide the cases in accordance with their sense of
what’s best.* But because their theory is conceptual, not political, conceptual
legal positivists are content to let matters rest with this re-description. They
do not advocate either getting rid of or retaining the common law.® Indeed,
they seem supremely indifferent to how the common law works or the common
lawyers' view of how it works.

We will come back to these approaches toward the end of this chapter, for
we want to discuss them against the backdrop of arather surprising omission.
It is almost an assumption in the philosophical debate about the common law
that judges are under a duty to give reasons for their decisions. But as a matter
of history, this assumption has hardly ever been the case. It is still not the case
in many common law jurisdictions today, although, as we will see, the law is
beginning to recognize such a duty, at least in some situations.

For common law romantics, reason-giving is so essential a component of
their picture of law that they seem to have assumed that there is a duty to give
reasons. Their idealized pictureof legal practiceissubstituted for actual practice
and its problems. And conceptual positivists do not regard reasons as anything

4 See H. L. A. Hart, “Positivism and the Separation of Law and Moras’ in H. L. A.
Hart, Essays in Jurisprudence and Philosophy (Oxford University Press, 1983), 49,
62-72.

5 There are of course variations on these three approaches, notably legal realism and incor-
porationist legal positivism. These will be discussed briefly in notes below.
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more than the expression of ajudge’s personal views about what law is best to
make. So they are as unconcerned with reasons for decision as they are with
the reasons legislators may have for enacting a law.

In contrast, Bentham paid serious attention to the interrelated issues of
reason-giving — publicity and precedent. In his early work Bentham did not
advocate getting rid of the common law because he held out the hope that it
could be reformed. He thusflirted with a strict notion of stare decisis, one that
would secure public expectations by holding judges strictly to what had been
done in the past.® And he ridiculed the judges for threatening with contempt
those hardy law reporters who presumed to publish reports of cases without
judicial license.” He favored law reporting along rational lines so that the law
would be “knowable’ and the “light of the Law” would shine everywhere.2 So
Bentham supported, against the common law tradition, a duty to give reasons
for the sake of publicity.

In Bentham's legal theory, publicity is perhaps the most important value
of the rule of law, because only if the law is entirely public can it provide a
secure basis for individuals expectations about how the law will respond to
their behavior. Even in his later work, where he argued that the common law
should be abolished, he still seemed to want reasons for judgment published
and widely distributed for publicity’s sake. In addition, it was an important part
of some of his schemes that judges report their views on contested matters of
interpretation via law officersto alegislative committee with power to initiate
law reform.® In short, for Bentham it is a requirement of the rule of law that
judges be under a duty to give reasons.

Bentham took this stance because, unusually for alegal philosopher, he was
very attentive to problems that arise within legal practice.'® While he is one
of the founders of legal positivism, perhaps the founder, legal philosophy for

6 Gerald J. Postema, Bentham and the Common Law Tradition (Oxford University Press,
1986), 193—7.

Jeremy Bentham, A Comment on the Commentaries and a Fragment on Government
(J.H.Burnsand H. L. A. Hart, eds.) (Athlone Press, 1977), 193, 214.

8 See Roderick Munday, Bentham, Bacon and the Movement for the Reform of English Law
Reporting, 4 Utilitas 299, 303, 308 (1992) (for the quotations from Bentham’s unpublished
papers). See generally David Lieberman, The Province of Legislation Determined: Legal
Theory in Eighteenth-Century Britain (Cambridge University Press, 1989), ch. 12.

9 Bowring, The Works of Jeremy Bentham (vol. 9), 502—4.

10 Itisnot coincidental that almost al one among contemporary legal philosophersitisanother
positivist, Fred Schauer, who has recognized that judicial failure to give reasons is more
prevalent than is assumed by the “ conventional picture of legal decision-making, with the
appellate opinion asitsarchetypeand ‘ reasoned elaboration’ itscredo.” Frederick Schauer,
Giving Reasons, 47 Stanford Law Review 633, 633 (1995). For, in our view, Schauer is
not a conceptual legal positivist because like Bentham he seemsto regard legal positivism
asthe most fruitful way of responding to problemsthat arisein legal practice. It isalso no
coincidence that Schauer’s understanding of the role of reasons is similar to Bentham’s:
Reasons can give judgmentsamorerule-like quality of generality, thus enabling adoctrine
of precedent that can secure certainty.
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him was not a parlor game of concepts but the most productive response he
could come up with to real problems of the practice of law. Moreover, he was
concerned with solving such problems not in order to make the life of the
practitioners of law easier but to make law serve best the interests of all those
individuals who found themselves subject to it.

In this sense, our chapter iswritten in the spirit of Bentham’s understanding
of legal theory, even though wewill ultimately reject hisversion of it —hislegal
positivism. So we will start by explaining why the common law did not require
judges to give factually supported and reasoned decisions, and we will then
reflect on how and why that is changing, and what that tells us about law. That
will provide us with a basis to ask what these legal developments tell us both
about the different philosophical approachesto the common law in general and
in particular their neglect of practice.

I. NoLegal Obligation on Judgesto Give Reasoned Decisions

It isincontrovertible that the common law did not require, as amatter of legally
enforceable obligation, judges of any type to give factually supported and rea-
soned decisionsinany typeof case. Thereisnot even acommon |aw requirement
that decisions be in writing.'* On the occasions when court rules, statutes, and
even constitutions required written reasons,*? the courts jealously guarded the
freedom to give unreasoned decisions.’® Nevertheless, the law in the books did
not accurately reflect the law in action. For much of the past 800 years or so,
common law judges in appellate courts** did usually give reasons, and these
were often written down by reporters and published in unofficial law reports.
It may be that an explicit legal duty to give reasons was considered unnec-
essary because the judges did so by convention.'® This does not explain, of
course, the reluctance to impose a legally enforceable duty when convention
failed.

11 Michael Akehurst, Satement of Reasons for Judicial and Administrative Decisions, 33
Modern Law Review 154 (1970).

2 OntheU.S. position, see Max Radin, The Requirement of Written Opinions, 18 California
Law Review 486 (1930); Erwin C. Surrency, A History of American Law Publishing
(Oceana Publications, 1990), 40-3; Philip Shuchman, “The Writing and Reporting of
Judicial Opinions” in Shimon Shetreet, ed., TheRoleof Courtsin Society (MartinusNijhoff,
1988), 319. See dso E. S. Nwauche, An Appraisal of the Constitutional Provision for the
Delivery of Judgmentsin Nigeria, 27 Commonwealth Law Bulletin 1278 (2001); Cedeno
v. Logan, [2001] 1 WLR 86 (Privy Council, Trinidad and Tobago).

13 See, eg., Nana Osei Assibey 111 v. Nana Kwasi Agyeman, [1952] 2 All ER 1084 (Privy
Council, West Africa); Taylor v. McKeithen, 407 U.S. 191, 195-96 (1980) (Rehnquist, J.);
Houston v. Williams, 13 Cal. 24, 26 (1859).

14 We use the term very loosely, projecting back in time a concept that did not then exist in
its modern form.

15 Paul Robertshaw, Providing Reasons for Administrative Decisions, 27 Anglo-American
Law Review 29, 30 (1998).
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I1. Records, Reports, and Reasons

The development of court records goes back to an early stage of English legal
history. Originally, the “record” was regarded as what took place before the
judges, and not thewriting.'® Therecord or account wasinitially givenorally, but
by the thirteenth century writing prevailed over memory and the written record
became sacrosanct and conclusive. The principal purpose of the record “wasto
establish what had been decided, so that the decision might be final: what later
lawyers would call estoppel by judgment or res judicata.” '’ Known as “Plea
Rolls,” these records, written in Latin (until 1732) on sheepskin, recorded the
formal stepsinthelitigation andin someinstancesthe baredecision or verdict.*®
Most important for our present purpose is what was not recorded: The judges
reasons and authorities relied upon, if any, formed no part of the record.*
The activity of what we call today law reporting was established by the end
of the thirteenth century. Probably for educative purposes, various anonymous
contributors recorded in law French the significant argument and reasoning
in many cases in what became known as the “Year Books.”?" These reports,
however, recorded oral debate and did not identify the case by name or the
reporter’s name, nor did they usually record the result.”* These were not law
reports as we think of them today. The Year Books came to an abrupt end
in 1535% and were followed after a lull by numerous privately reported and
published law reports under the names of identified reporters. It was in the

16 See Jack K. Weber, The Power of Judicial Records, 9 Journal of Legal History 180, 181
(1988).
17 John H. Baker, “Records, Reports and the Origins of Case-Law in England” in John
H. Baker, ed., Judicial Records, Law Reports and the Growth of Case Law (Duncker &
Humblot, 1989), 15, 16.
Baker, “Records, Reports and the Origins of Case-Law in England” in Baker, Judicial
Records, 16-17. Baker says that the “final disposition” was recorded only “in a small
proportion of cases.” 1d. at 34. Thisis because either the case was discontinued or settled
or thevictoriousparty did not need to pay thefeefor recording theverdict ontheroll inorder
to enforcethejudgment: David J. | bbetson, “ Report and Record in Early-Modern Common
Law” in Alain Wijffels, ed., Case Law in the Making: The Techniques and Methods of
Judicial Records and Law Reports (vol. 1) (Duncker & Humblot, 1997), 55, 56.
Baker, “Records, Reports and the Origins of Case-Law in England” in Baker, Judicial
Records, 17.
Baker, “Records, Reports and the Origins of Case-Law in England” in Baker, Judicial
Records, 18-21. At thistime thejudicial reasoning was simply argument by judgestrying
to convince the others of the correctness of their position. See A. W. B. Simpson, “The
Survival of the Common Law System” in Then and Now 1799-1974: Commemorating 175
Years of Law Bookselling and Publishing (Sweet & Maxwell, 1974), 51, 69 (“Matters are
aggravated in the common law system by the continuance of the tradition of the individual
‘judgment’ or judicial opinion, whose rambling and undisciplined style derives from its
origins in an argument intended to persuade the other judges, such arguments having by
a curious evolution got into the wrong place. They are now delivered too late to serve the
function for which their style suits them.”).
21 Baker, “Records, Reports and the Origins of Case-Law in England” in Baker, Judicial
Records, 35.
2 L. W. Abbott, Law Reporting in England 14851585 (Athlone Press, 1973), 35-6.

18

19

20
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privately published reports of Edmund Plowden in the 1570s that something
recognizable as the modern law report first emerged. We see the beginning
of case authority displacing reason,”® a process that evolved over the next
300 years into a doctrine of precedent.?

One reason put forward to explain the barren nature of the record is the
omnipresence of jury trial. Until the middle of the nineteenth century every
criminal and civil case in the common law courts was tried before a jury. It
was only with the advent of the judge-alone civil trial after 1854 that reasoned
judgments began to appear at first instance in the superior common law courts,
a few years after it was permitted in the newly established county courts.”
Before that occurred, all we had were jury directions on the law, and the legal
skirmishing pre-trial in order to sort out the issues to go to the jury.?® Indeed,
that preliminary argument was grist to the law reporters’ millsfor centuries. In
less than a century and a half the civil jury isamost extinct outside the United
States of America, and even thereitisin serious decline.?’ For thefirst timeand
very late in the development of the common law, judgments dealt with factual
issues—in contrast to the jury verdict, which never disclosed the particul ar facts
asfound —and legal questions, whichwere previously transmuted into assertive,
focused, and unvarnished jury directions. That legal learning disappeared into
“theblack box” that isthejury. Thejury givesno reasons; indeed their reasoning
is“suppressed.”?® As Justice Michael Kirby observed of judge-alonetrials:

What could once be left safely to the sphinx-like jury must now be attempted by the
first instance judge. He or she must find facts, record any relevant findings on credibility
and provide at least sufficient exposition of the applicable law to permit a disappointed

23 | bbetson, “Report and Record in Early-Modern Common Law” in Wijffels, Case Law in
the Making, 63.

24 See John Philip Dawson, The Oracles of the Law (University of Michigan Press, 1968),
50-99; Gerald J. Postema, “ Roots of Our Notion of Precedent” in Laurence Goldstein, ed.,
Precedent in Law (Oxford University Press, 1987); Jim Evans, “Change in the Doctrine
of Precedent During the Nineteenth Century” in Goldstein, Precedent in Law.

25 See Patrick Polden, A History of the County Court, 1846-1971 (Cambridge University
Press, 1999), 46-7.

% See David Millon, Positivismin the Historiography of the Common Law, Wisconsin Law
Review 669 (1989).

27 Seegenerally Simpson, “ The Survival of the Common Law System” in Then and Now, 66—
8; Valerie P Hansand Neil Vidmar, “Jurorsand Juries’ in Austin Sarat, ed., The Blackwell
Companion to Law and Society (Blackwell, 2004), 207-8. On the position in the United
States, see generaly Ellen E. Sward, Decline of the Civil Jury (Carolina Academic Press,
2001).

28 Simpson, “The Survival of the Common Law System” in Then and Now, 65. The law
prohibits in various ways both the contemporaneous and subsequent giving of reasons or
explanation by jurors. For an overview of Anglo-Commonwealth law see M. McHugh,
“Jurors Deliberations, Jury Secrecy, Public Policy and the Law of Contempt” in Mark
Findlay and Peter Duff, eds., The Jury Under Attack (Butterworths, 1988), 56; Joseph
Jaconelli, Open Justice: Reappraising the Public Trial (Oxford University Press, 2002),
ch. 7.
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litigant to consider and if so advised, exercise any rights of appeal for which the law
provides.?

The rise of the reasoned first-instance judgment in Britain marks a significant
turning point in the history of the common law.*° Allied to this was the emer-
gencein England after 1875 of an effective means of centralized appeal, which
in the long run made “the first instance judges more careful, [and] more deter-
mined to render their judgments appeal-proof.”** As we will now show, this
history explains important features of the common law system.

[11. Somelmportant Features of the Common Law System

First, thejudgment —the holding, decision, or verdict —was separate and distinct
from the reasoning and reasons (if any given). The authority of the judgment,
strictly speaking, comesfrom thefact of decision by thejudge, rather than from
thereasons. It isfundamental to the court processthat the judge declare aresult
in every concluded case. The one thing a judge cannot do isto declare a draw.
Furthermore, when aresult is reached, the law of resjudicata forecloses reexa-
mination of the case, irrespective of whether reasons accompany the decision.
And, finally, an appeal islodged against the result or formal judgment (the most
canonical feature of the common law judgment) and not from the reasons (if
any) given by the judge. This recognizes that the reasoning may be wrong but
the result correct nonetheless. Hence, the emphasis on reaching a result — on
resolving the dispute at hand by authoritative decision —rather than on reasoned
elaboration is deeply engrained in the common law.

Second, as reasons were not automatically part of the record, any errors of
law evident in the reasons were not discloseable on the record and hence were
not correctible by prerogative writ.*’ Even when reasons were volunteered by
an inferior court or decision maker, these did not automatically become part of
the “record” that might be sent up to a superior court when demanded.** Only

2 Michael Kirby, On the Writing of Judgments, 64 Australian Law Journal 691, 692
(1990). See also Sir Harry Gibbs, Judgment Writing, 67 Australian Law Journal 494, 497
(1993).

30 See S. F. C. Milsom, The Past and the Future of Judge-made Law, 8 Monash University
Law Review 1, 10-11 (1982), reprinted in S. F. C. Milsom, Sudies in the History of the
Common Law (Hambledon Press, 1985), 209.

31 S. Hedley, “Words, Words, Words: Making Sense of Legal Judgments, 1875-1940" in
Chantal Stebbings, ed., Law Reporting in Britain: Proceedings of the Eleventh British
Legal History Conference (Hambledon Press, 1995), 169, 184 (italics deleted).

82 3, W. Bridge, “The Duty to Give Reasons as an Aspect of Natural Justice’ in Dominik
Lasok, A. J. Jaffey, D. L. Perrott, and C. Sachs, eds., Fundamental Duties. A Volume of
Essays by Present and Former Members of the Law Faculty of the University of Exeter to
Commemorate the Slver Jubilee of the University (Pergamon Press, 1980), 81, 85.

33 Seegenerally A. S. Abel, Materials Proper for Consideration in Certiorari to Tribunals:
I, 15 University of Toronto Law Journa 102 (1963-4) (the anticipated second part of this
article never appeared).
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if the decision maker both volunteered reasons and deliberately attached them
to the record could the superior court receive and scrutinize the record. But as
there was no duty for inferior courts to give reasons (or, as we will see below,
on lesser inferior bodies), this seldom occurred.

Third, any report of a case vouched for by a barrister could be cited in
court.* It was not necessary that the decision be reported in a published series
of reports.® For avery long timein the history of the common law, judgments
were delivered orally and were selectively reported.*® There were no official
law reports.®” Publication of a decision did not matter. The fact that a judge
decided it was enough, and the barristerial imprimatur was simply to vouch for
authenticity. Bentham protested against thisto no avail.*

Fourth, the prevalent conception of the common law was as “a system of
customary law, that is, as a body of traditional ideas received within a caste
of lawyers.”*° It was ignorant or worse to speak of judicial legislation: One
could not mistake the authoritative determination of a dispute for the act of
legislating.*® As Gerald Postema said of the classical common law:

While common lawyers recognized statutory law and other “ constitutions” issuing from
the monarch or monarch-in-Parliament, still the law in its fundament was understood to
be not so much “made” or “posited” — something “laid down” by will or nature — but
rather, something “taken up,” that is, used by judges and others in subsequent practical
deliberation. . .. Of course, one could describe a given portion of common law in terms
of rules, maximsor principles, but it would be besidethe point to ask, “who madethem?’
According to common lawyers, law lived in and evolved from the practical interactions

3 Sir William S. Holdsworth, “Law Reporting in the Nineteenth and Twentieth Centuries’
in Sir William S. Holdsworth, Essaysin Law and History (Arthur L. Goodhart and Harold
Greville Hanbury, eds.) (Oxford University Press, 1946), 284.

In England and Wales there have never been any “official” law reportsin that al reports

have been and continue to be produced by private enterprise. See Roderick Munday, The

‘Official” Law Reports, 165 Justice of the Peace 162, 164 (2001).

36 F. H. Lawson, Comparative Judicial Style, 25 American Journal of Comparative L aw 364,

364-5 (1977). Roderick Munday discusses the significance of the very rapid change in

the United Kingdom to a written mode of judgment in Judicial Configurations: Permu-

tations of the Court and Properties of Judgment, 61 Cambridge Law Journa 612, 614

(2002).

The long-held view that the Year Books were the work product of reporters paid by the

Crown has been demolished. See F. W. Maitland, Year Books 1 & 2 Edward II; (vol. 17)

(Selden Society, 1903), xi—xiii; Baker, “Records, Reports and the Origins of Case-Law in

England” in Baker, Judicial Records, 23-5. See also note 35.

38 Bowring, The Works of Jeremy Bentham (vol. 10), 78; Munday, Bentham, Bacon and the
Movement for the Reform of English Law Reporting, 4 Utilitas at 304.

39 A. W. B. Simpson, “The Common Law and Legal Theory” in A. W. B. Simpson, ed.,
Oxford Essays in Jurisprudence (Second Series) (Oxford University Press, 1973), 77, 80,
reprinted in A. W. B. Simpson, Legal Theory and Legal History: Essays on the Common
Law (Hambledon, 1987). See also Martin Krygier, Law as Tradition, 5 Law & Philosophy
237, 245 (1986).

40 Simpson, “ The Common Law and Legal Theory” in Simpson, Oxford Essays in Jurispru-
dence (Second Series), 86.
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of daly life as they surfaced in the common law courts. Its existence was evidenced in
its use. !

This can be seen in the different treatment of statute law and reasons for
decision in terms of copyright protection. The Crown had the sole and exclu-
sive right to print certain books and documents (called “prerogative copies’):
described by Chitty asthe Crown’s “exclusiveright to publish religious or civil
constitutions — in aword, to promulgate every ordinance by which the subject
isto live, and be governed.”** Thisincluded Acts of Parliament, but not reasons
for decision or judgments.*® In a 1781 case, Lord Skinner C. B. explained the
origin of themonarch’sexclusiveright to publish Acts of Parliament asfollows:

There are traces of the ancient mode of promulgating the ordinances of the state yet
remaining to us, suited to the gloominess of the times when few who heard them could
have read them; the king's officers transmitted authentic copies of them to the sher-
iffs, who caused them to be publicly read in their county court. When the demand for
authentic copies began to increase, and when the introduction of printing facilitated the
multiplication of copies, the people were supplied with copies of the king’s command
by his patentee. This seemed a very obvious and reasonable extent of that duty which
lay upon the crown to furnish the people with the authentic text of their ordinances.**

This rationale did not extend to the other primary source of law — the com-
mon law.*® The common law was not conceived of as canonically formulated,
discrete rules of law, displayable on postsin the market square.*

41 Gerald J. Postema, Classical Common Law Jurisprudence (Part 1), 2 Oxford University
Commonwealth Law Journa 155, 166—7 (2002).

42 Joseph Chitty, A Treatise on the Law of the Prerogatives of the Crown (Butterworths,
1820), 238.

4 This view is taken by Michael Taggart, Copyright in Written Reasons for Judgment, 10
Sydney Law Review 319 (1984); Colin Tapper, Geniusand Janus: | nfor mation Technology
and the Law, 11 Melbourne University Law Review 75 (1985); Mark Perry, Judges
Reasons for Judgments — To Whom Do They Belong?, 18 New Zealand Universities Law
Review 257 (1998); David Vaver, Copyright and the Satein Canada and the United States,
10 Intellectual Property Law Journa 187 (1996). Contrary views are discussed therein.
The law devel oped differently (and much more straightforwardly) in the United States.

4 Eyre and Strahan v. Carman, (Exch. 1781), reported only in Bacon's Abridgement
(vol. 6) (7th ed.) (A. Strahan, 1832), 509, 511.

Thisaccount bringsto mind the oft-told story about the cruel Roman emperor Caligula
(nickname for Gaius Julius Caesar Germanicus, A.p. 12-41), who is reputed to have dis-
played the appropriately promulgated “laws’ on posts so high that the populace could not
read them. This story has been relied on by scholars as diverse in view as Bentham and
Lon Fuller. See Burns and Hart, A Comment on the Commentaries, 214; Lon L. Fuller,
The Morality of Law (revised ed.) (Yale University Press, 1969), 93.

45 Of course, for Bentham thiswas asign of the common law’sinadequacy. It was “a cruelty
greater than Caligula’s. . . . Our Judges hang not up theirs[laws] at all ...” Burnsand Hart,
A Comment on the Commentaries, 214 (emphasisin original).

4 Gerald J. Postema, Classical Common Law Jurisprudence (Part I1), 3 Oxford University
Commonwealth Law Journa 1, 14 (2003).
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IV. Administrative Law

All of these interlocking pieces of the common law puzzle were in place by
the time something recognizable as the administrative state started to emerge
in the sixteenth century.*” As the judges, by way of prerogative writs, began
to supervise the various bodies authorized to administer law and discharge
public responsihilities, they projected their own best practice onto these deci-
sion makers who decided matters similar to those the courts decided. As the
law did not require reasons of the judges, the judges did not think to impose
that requirement on inferior courts and other decision makers.*® It remained
that way for several centuries and did not change until the past thirty years
or s0.*

Of course, while the legal position was the same for all public decision
makers — neither superior court judges nor inferior courts, administrative tri-
bunals, or civil servants were required to give reasons—the practice was differ-
ent. Aswe know, the appellate courts habitually gave reasonsfrom thelater part
of the nineteenth century onward, but that was not the practice of administrative
tribunals. It appears that reasons were not routinely given by civil servants or
by the increasing number of tribunals. Indeed, one of the recommendations of
the Donoughmore Committee in 1932 was that reasons should be given for
quasi-judicial decisions.® This recommendation was not taken up and it took
another committee of inquiry twenty-five years later to reiterate the recom-
mendation before awidely applicable statutory duty to give reasoned decisions
upon request was introduced into U.K. law.>*

Oneintuitsin this arrested development of the common law the British love
of theamateur and theinnate sense of justice of the English gentleman.®? Recall
Lord Mansfield’s (in)famous advice to a colonial governor in 1790: “ Consider
what you think justice requires, and decide accordingly. But never give your
reasons; for your judgment will probably beright, but your reasonswill certainly

47 See Edith G. Henderson, Foundations of English Administrative Law: Certiorari and
Mandamus in the Seventeenth Centuries (Harvard University Press, 1963), ch. 1.

48 The King v. Inhabitants of Ripon, (1733) 2 W. Kel. 295, 25 Eng. Rep. 623 (“there is no
Necessity [on the part of justices] for setting out the Reason of their Judgment: We never
doitinthisCourt...").

4 Michael Kirby, “Accountability and the Right to Reasons” in Michael Taggart, ed., Judicial
Review of Administrative Action in the 1980s: Problems and Prospects (Oxford University
Press, 1986), 36, 37. This was the longstanding view of Sir William Wade. See H. W. R.
Wade, Satutory Tribunal’s Duty to Give Reasons, 79 Law Quarterly Review 344, 346
(1963).

50 Committee on Ministers Powers Report, 76, 80, 100 (Cmnd. 4060) (Her Majesty’s
Stationery Office, 1932). See D. G. T. Williams, The Donoughmore Report in Retrospect,
60 Public Administration 273 (1982).

51 stanley A. de Smith, H. Woolf, and Jeffrey Jowell, Judicial Review of Administrative
Action (5th ed.) (Sweet & Maxwell, 1995), § 9-043.

52 The sexism isintentional.
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be wrong.”®® This notion that giving no reasons or explanation was the “safe
course” > caught on among administrative decision makers. What Lord Sumner
called the inscrutability of the sphinx became the norm.>®

In the twentieth century, considerable pressure built up to change the law so
asto require reasons of administrative decision makers, and there was statutory
reform followed by common law developmentsto that effect. The U.S. Admin-
istrative Procedure Act 1946 led the way,> followed by the U.K. Tribunals and
Inquiries Act 1958 and wide-ranging statutory duties in Canada, Australasia,
and New Zealand from the 1970s onward.®” The gaps not covered by general
or specific statutory reasons requirements are increasingly filled by common
law developments driven by procedural fairness and the modern trend toward
accountability and transparency.

The modus operandi in the administrative sphere has been to utilize proce-
dural fairnessto require reasonsin ill-defined exceptional circumstances®® and
thenagradual expansion of those exceptions, sothey will eventually swallow the
rule.>® In 1999, the Supreme Court of Canada broke new ground by announcing
ageneral common law duty to give reasons on administrative decision makers.®°
In the U.K., the continuing process of Europeani zation has introduced reasons
reguirementsfrom European Union law and thebody of caselaw interpreting the

53 John Campbell, Lives of the Lord Chancellors and Keepers of the Great Seal of England
(vol. 1) (1st ed.) (John Murray, 1845), 248.

5 Schmidt v. Secretary of State for Home Affairs, [1969] 2 Ch. 149, 172 (Widgery, C. J.).

% R.v. Nat Bell Liquors, Ltd., [1922] 2 AC 128, 159 (Privy Council, Canada) (Lord Sumner)
(“the inscrutable face of the sphinx™).

56 For overviews, see Clark Byse, Requirements of Findings and Reasons in Formal Pro-
ceedings in Administrative Law, 26 American Journal of Comparative Law 393 (1978);
Kenneth Culp Davis and Richard J. Pierce, Jr., Administrative Law Treatise (West, 1994),
§85.

57 See generally Andrew P. Le Sueur, Legal Duties to Give Reasons, 52 Current Legal
Problems 150 (1999); David J. Mullan, Administrative Law (Irwin Law, 2001), 306—
8; Donald J. M. Brown and John Maxwell Evans, Judicial Review of Administrative
Action in Canada (Canvasback Publishing, 1998), §812:5000-12:5520; Mark Aronson,
Bruce Dyer, and Matthew Groves, Judicial Review of Administrative Action in Australia
(3rd ed.) (Thomson, 2004), 555-6; Michagl Taggart, “ The Rationalisation of Administra-
tive Tribunal Procedure: The New Zealand Experience” in Robin Creyke, ed., Administra-
tive Tribunals. Taking Sock (Centre for International & Public Law, Australian National
University, 1992), 91.

%8 The case that has turned the law in the United Kingdom and elsewhere toward requiring
reasons on an ad hoc basis when fairness requiresis R. v. Secretary of Sate for the Home
Department, ex parte Doody, [1994] 1 AC 531.

%9 Paul Craig, The Common Law, Reasons and Administrative Justice, 53 Cambridge Law
Journal 282 (1994); David Toube, Requiring Reasons at Common Law, [1997] Judicial
Review 68; Stefan v. General Medical Council, [1999] 1 WLR 1293, 1301 (Privy Council,,
UK); R. (Wooder) v. Feggetter, [2003] QB 219. Cf. Dad v. General Dental Council, [2000]
1 WLR 1538, 1541-1542 (Privy Council, UK).

60 Baker v. Canada (Minister of Citizenship & Immigration), (1999) 174 D. L.R. (4th) 193.
See Mary Liston, “‘Alert, alive and sensitive': Baker, the Duty to Give Reasons, and the
Ethos of Justification in Canadian Public Law” in David Dyzenhaus, ed., The Unity of
Public Law (Hart Publishing, 2004), 113.
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European Convention on Human Rights.®* Unlike the British experience with
the European Convention, the experience elsewhere in the Commonwealth is
that thejudiciary has not been included within the scope of generally applicable
statutory reasons requirements.

All these statutory and common law devel opmentsin administrativelaw have
put pressure on judgesto bring themselvesinto linewith thetrend toward legally
enforceable reasoned elaboration. Hencein the past ten yearscourtsinthe U K.,
New Zealand, and Canada have moved toward a legally enforceable duty to
give reasoned decisions.®? In this, wittingly or not, these courts are following
in the footsteps of Australian courts. Exceptionally, since the beginning of
the twentieth century, Australian courts have consistently required reasoned
decisions in judge-alone civil and criminal cases.’® This has been described
as “an incident of the judicial process.”® Why this development should have
predated by almost a century contemporary movements in the U.K., Canada,
and New Zealand is unclear.®®

61 SeeMousaka Inc. v. Golden Seagull MaritimeInc.,[2002] 1 WL R 395; Patrick Birkinshaw,
European Public Law (Butterworths, 2003), 363-5; Martin Shapiro, The Giving Reasons
Requirement, 1992 University of Chicago Lega Forum 179, reprinted in Martin Shapiro
and Alec Stone Sweet, On Law, Politics, and Judicialization (Oxford University Press,
2002), ch. 4; Paul Craig, “Process and Substance in Judicial Review” in Grant Huscroft
and Michael Taggart, eds., Inside and Outside Conadian Administrative Law: Essaysin
Honour of David Mullan (University of Toronto Press, 2006), 162.

62 Flannery v. Halifax Estate AgenciesLtd., [2000] 1 All ER 373; R. v. Sheppard, (2002) 210
D.L.R. (4th) 608; R. v. Taito, [2003] 3 N.Z.L.R. 577, [17] (Privy Council, New Zealand);
Murphy v. Rodney District Council, [2004] 3N.Z.L.R. 421, [25]; Sharma . Antoine, [2006]
UKPC 57, [26], [36]. See generally Hock Lai Ho, The Judicial Duty to Give Reasons, 20
Legal Studies 42 (2000).

63 The case law is collected and surveyed in Michael Taggart, Should Canadian Judges Be
Legally Required to Give Reasoned Decisions in Civil Cases?, 33 University of Toronto
Law Journal 1 (1983); Michael Kirby, Reasonsfor Judgment: * Always Permissible, Usually
Desirable and Often Obligatory’, 12 Australian Bar Review 121 (1994); Michael Kirby,
Ex Tempore Judgments — Reasons on the Run, 25 University of Western Australia Law
Review 213 (1995).

64 Housing Commission of NSW v. Tatmar Pastoral Co Pty Ltd., [1983] 3 N.SW.L.R. 378,
386 (Mahoney, J.), quoted with approval in Public Service Board of New South Wales v.
Osmond, (1986) 159 C.L.R. 656, 667 (Gibbs, C.J.) (adding that the giving of reasons was
a“normal but not a universal” incident of the judicial process).

85 Inareview of acollection of essaysthat one of usedited and to which both of uscontributed,
Upendra Baxi noted the Eurocentricity of the treatment of the duty to give reasonsin the
administrative law context, pointing out that the courts of India and Botswana imposed
common |aw reasonsrequirementsbeforethe“White” Commonwealth. See UpendraBaxi,
Review of The Unity of Public Law, 14 Law and Politics Book Review 799, 804 (2004).
Elsewhere one of us has drawn attention to the position in Vanuatu and Fiji. See Michael
Taggart, Administrative Law, [2000] New Zealand L aw Review 439, 442. Spaceconstraints
preclude afull review of the jurisprudence of courts from around the common law world.
In view of Baxi’s charge, it should be noted that the obligation on criminal court judges
to give reasoned decisions was settled in the early 1980sin the Caribbean. See, e.g., Agui
v. Pooran Maharaj, (1983) 34 W.I.R. 282 (Trinidad & Tobago); Alexander v. Williams,
(1984) 34 W.I.R. 340 (Trinidad & Tobago); R. v. Smpson, R. v. Powell, [1993] 3 L.R.C.
631 (Jamaica); John (Nathaniel) v. R, (1994) 47 W.I.R. 122 (Eastern Caribbean States).
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Paradoxically, in the mid-1980s the High Court of Australiafelt no embar-
rassment in refusing to apply this strong line of authority regarding judges
to require reasoned decisions of state administrative tribunals.®® Gibbs C. J.
said, “there is no justification for regarding rules which govern the exercise of
judicia functions as necessarily applicable to administrative functions, which
are different in kind.”®” The High Court preferred to leave the imposition of
reasons obligations on administrators to the legislature.® “In other common
law countries,” Justice Michael Kirby observed recently, deliberately exempt-
ing Australia from the observation, “the law has moved in recent times, with
general consistency, to insist on the importance of the giving reasons for valid
and just decisions, not only by judges but also administrators.”®°

V. Functions of Courts: Findings and Reasons

In amodern common law legal system, the courts not only resolve disputes but
also announce rules to govern in future cases.”® Of course, the function(s) of
the court differs at each level of the judicial hierarchy. The dispute-resolution
function is discharged by first-instance courts (sometimes staffed by legally
qualified professional judges and sometimes by wise lay people) doing justice
according to law. The function is backward looking — settling the past dispute —
and focuses ontheimmediate and limited audience of thelitigants, their counsel,
and others affected. This function tends to dominate the theory and practice of
first-instance civil and criminal adjudication.

The second function of the courts can be described as law making or law
announcing. These are cases in which the courts develop, change, or modify
the law. In most cases at first instance and in many that reach the intermediate

Seealso Soli Sorabjee, “The Duty to Give Reasonsin Administrative Law” in Venkat lyer,
ed., Democracy, Human Rights, and the Rule of Law: Essaysin Honour of Nani Palkhivala
(Butterworths, 2000), 93.
66 Osmond, 159 C.L.R. at 667.
67 Osmond, 159 C.L.R. at 667. Thisis not persuasive. See Michael Taggart, “Osmond in the
High Court of Australia: Missed Opportunity” in Taggart, Judicial Review of Adminis-
trative Action in the 1980s, 53, 58-61; Sefan, 1 WLR at 1301-2; Beale v. Government
I nsurance Office of New South Wales, (1997) 48 N.S.W.L.R. 430, 441 (Meagher, J.) (com-
mon law duty on judge and statutory duty on administrators “essentially serve the same
purpose”).
For an update on developments since Osmond, see Margaret Allars, “Of Cocoons and
Small ‘¢’ Constitutionalism: The Principle of Legality and an Australian Perspective on
Baker” in Dyzenhaus, The Unity of Public Law, 315-9.
Re Minister for Immigration and Multicultural and Indigenous Affairs, ex parte Palme,
(2003) 216 C.L.R. 212, [64] (Kirby, J., dissenting). See aso Kirby, “Accountability and
the Right to Reasons’ in Taggart, Judicial Review of Administrative Action in the 1980s.
0 This section draws on earlier work by one of us, and reference should be made to that
work for footnote citations. See Taggart, Should Canadian Judges Be Legally Required to
Give Reasoned Decisions in Civil Cases?, 33 University of Toronto Law Journal at 3-8.
Direct quotations are referenced, asis relevant newer material.
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appellate court, the controlling rule of law is not in controversy; rather what
is disputed is the facts or the application of the law to the facts. But in those
cases that necessitate adding to the “jurisprudence,” the court is reaching out to
awider audience, including the public, the bar, the media, academics, and other
courts. The reasons for decision for judgment, buttressed by the doctrine of
precedent and their innate persuasiveness, give some indication of how future
disputes will be decided and give guidance to lawyers who advise the public as
tothe propriety of past, present, and future conduct. Thisistheforward-looking
function of the courts and the reasoned decision.

Thisduality of function playsout in different waysin different common law
systems and societies. The American literature — as well as the legal philoso-
phers™ —largely ignores the trial courts.”> This may be just a hangover of the
“appellate-court—itis’”® condemned by the legal realists. While the Federal
Rules of Civil Procedure require reasoned decisions in judge-alone trials,”
thisis the subject of almost no comment at all in an otherwise rich literature.”
In Britain, in contrast, the lion’s share of criminal work is done by more than
30,000 lay justices who sit in more than 7,000 courts, and about 100 more
are legally qudlified stipendiary magistrates.”® Until very recently the U.K.
courts have been reticent to impose duties of explanation on these first-instance
decision makers.”” In 2001, magistrates courts adopted the practice of giving
basic reasons as a matter of standard procedure.”® The obvious spur was the

"1 See Robert S. Summers, Legal Institutions in Professor H. L. A. Hart’s Concept of Law,
75 Notre Dame Law Review 1807 (2000).

72 Typical is the article by Justice Ruth Bader Ginsburg entitled The Obligation to Rea-
son Why?, 37 Florida Law Review 205 (1985), which simply states that appellate judges
demand no explanation from trial judges for credibility findings. Cf. Gerald Seniuk, Judi-
cial Fact-Finding and Contradictory Wtnesses, 37 Crimina Law Quarterly 70 (1994).

73 Jerome Frank, Cardozo and the Upper-court Myth, 13 Law and Contemporary Problems
369, 386 (1948).

7 Federal Rules of Civil Procedure, Rule 52(a). Cf. Ruth Gavison, The Implications of

Jurisprudential Theoriesfor Judicial Election, Selection, and Accountability, 61 Southern

California Law Review 1618, 1624 (1988).

The honorable exceptions mostly call in aid the U.S. Constitution. See Marthal. Morgan,

The Constitutional Right to Know Why, 17 Harvard Civil Rights-Civil Liberties Law

Review 297, 3334 (1982); M. C. Berkowitz, The Constitutional Requirement for aWritten

Satement of Reasons and Facts in Support of the Sentencing Decision: A Due Process

Proposal, 60 lowa Law Review 205 (1974).

76 A.T. H. Smith, ed., Glarville Williams: Learning the Law (12th ed.) (Sweet & Maxwell,
2002), 7-8.

7 See C. F. Parker, “A Right to Know the Reasons for a Decision of aMagistrates’ Court” in

J. W. Bridge, Dominik Lasok, D. L. Perrott, and R. O. Plender, eds., Fundamental Rights: A

\olume of Essaysto Commemorate the 50th Anniver sary of the Founding of the Law School

in Exeter, 1923-1973 (Sweet & Maxwell, 1973), 189. This reticence has not extended to

the Crown Court, which exercises appellate jurisdiction over magistrates and is staffed by

professional judges. See R. v. Harrow Crown Court, ex parte Dave, [1994] 1 WLR 98.

McKerry v. Teesdale & Wear Valley Justices, (2000) 164 Justice of the Peace 254. Cf.

Flannery, 1 All ER at 377 (duty to give reasons “ does not always or even usualy apply in

magistrates court”).
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“domestication” of the European Convention of Human Rights and the Euro-
pean Court of Human Rights’ jurisprudence on reason-giving.”

As cases progress up the hierarchy of the courts, the primacy of the dispute-
resolution function gives way to the lawmaking function. At the highest appel-
late level “[t]he wrongs of aggrieved suitors are only algebraic symbols from
which the court isto work out the formula of justice.” *° Recognizing the differ-
ent functions performed by courts helps our understanding of the part factual
findings and reasons play at the various levels of the judicial process. Obvi-
oudly, fact finding is closely bound up with the dispute-resolution role, which
loomslargest at thetrial level, whereasin the lawmaking dimension the role of
reasoning is crucial &

The statement of factual findings and reasons reassures the litigants that the
case has been thoroughly considered by the judge and satisfies the basic human
demand of those affected by judicial action to be told why. In this way the
losing litigant may be able to accept the decision. The statement of reasons
connects the decision to criteriaexternal to the judge and enhances the fairness
of the process, aswell as demonstrating therationality of the process. It focuses
the decision maker's mind on the right issues. In the language of procedural
fairness or due process, it can be said that the dignitary values of the person are
respected, and public respect for the judicial process is enhanced.®” In some
circumstances the obligation to reason may act as a brake on arbitrary decision
making.

Thejudicial statement of findings and reasons al so enablesthelosing litigant
(withlegal assistancein most cases) to determinewhether good groundsexist for
an appeal. Unexplained decisions both encourage appeal s and make it difficult,
even impossible, for the appellate court to determine whether the lower court
erred. Wherethereisno appeal provided by statute, an unreasoned judgment in
most cases similarly stymies judicial review. It can give no indication of how
similar cases will be decided. Ultimately, it can give no assurance of equality
of treatment. Itissimply judicial fiat,%* and the rule of (wo)men, not law. There
is no accountability for the discharge of judicia office.

So judicial decisions supported by factual findings and reasons further the
following values. (1) instrumental values — accuracy of decision making and

7 R. (on the application of McGowan) v. Brent Justices, (2002) 166 Justice of the Peace
12; B. Gibson, Reasons: The Hub of Human Rights, 164 Justice of the Peace 755 (2000);
P. Dawson and R. Stevens, A Pro Forma for Justices Reasons Taking Account of the
European Convention, 164 Justice of the Peace 782 (2000). The courts are not prepared
to permit lawyers to threaten magistrates “with the big stick” of the Convention in order
to demand excessive reasons: [2002] Criminal Law Review 412, 413.

80 Benjamin N. Cardozo, The Jurisdiction of the Court of Appeals of the State of New York
(2nd ed.) (Banks & Co, 1909), § 6.

8L |t is clear that factual findings and reasons serve similar but not identical purposes in
judicia decisions, but for our present purpose they will be discussed together.

82 See Gerry Maher, “Natural Justice as Fairness” in Neil MacCormick and Peter Birks, eds.,
The Legal Mind: Essays for Tony Honoré (Oxford University Press, 1986), 103.

8 See Fuller, Reason and Fiat in Case Law.
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protection against arbitrariness, (2) dignitary values — individual participation
and respect for human dignity, (3) institutional values — public relations and
public order, and (4) constitutional values— access to information and facilita-
tion of self-government.®

Thisismostly self-evident, if not trite. Sowhy then did courtspersistinmain-
taining the legal position that they were not obliged to give factually supported
and reasoned judgments, or at least that that failure without more would not
lead to overturning on appeal or invalidation on judicia review?*® Of course,
in modern times the doctrine of precedent must take its share of the blame, but
that is not stopping the courts now reshaping the law.2® A common objection
has been that requiring reasoned decisions might overburden judges, who may
not have time to write reasons in every case.®” Such a requirement might be
impractical given theworkload of thelower courts, particularly if thejudgesare
lay people. A related objectionisthe cost of giving and/or recording reasons, but
no rigorous cost/benefit analysis ever accompaniesthis. A recurrent fear isthat
any reasons given will be picked over by lawyers and appellate courts, and busy
judges will be held to unreasonably high standards by their judicia “betters’
who suffer neither the time nor resource constraints of the lower judiciary.

Most of the alleged errors at the trial level concern facts, and requirements
to explain credibility findings and other factual findings can degenerate into
mechanical or formulistic mantras, or “canned” reasons.?® One of the persis-
tent objectionsto aduty to givereasonsisthat in resolving conflictsin evidence,
explanation for choosing one account over another may not berationally possi-
ble.f “They are matters of judgment, impression and sometimes even instinct,
and it is quite impossible to give detailed reasons to explain how the system of
decision hasworked. ..”®° Thisistheintuitive side of law that allegedly resists
rational explanation.

As the law changes from no duty on judges to give reasons to a legally
enforceable requirement to give reasons, the courts have to come to grips
with the fact that in quite a few situations even professional judges have not
been in the habit of explaining the rulings they make. Illustrations include the

84 Morgan, The Constitutional Right to Know Why, 17 Harvard Civil Rights-Civil Liberties
Law Review at 299.

85 We do not deny that courts have over the centuries overturned and invalidated unreasoned
decisions but for reasons other than breach of acommon law rule requiring reasons.

86 See generally R. v. Higher Funding Council, ex parte Institute of Dental Surgery, [1994]
1 WLR 242, 256-7 (Sedley, J.).

87 Of course, written reasons are not required, and in Anglo-Commonwedlth jurisdictions
(excluding the United States) oral, ex tempore judgments are often given. See generaly
J. E. Coté, The Oral Judgment in the Canadian Appellate Courts, 5 Journal of Appellate
Practice and Process 436 (2003); Roman N. Komar, Reasons for Judgment: A Handbook
for Judges and Other Judicial Officers (Butterworths, 1980), 14-16.

8 See R. v. Awatere, [1982] 1 N.Z.L.R. 644; R. v. MacPherson, [1982] 1 N.Z.L.R. 650;
MacDonald v. R., [1977] 2 S.C.R. 665; R. v. Burns, [1994] 1 S.C.R. 656.

8 Flannery, 1 All ER at 377 (Henry, J.).

% Guppys (Bridport) Ltd. v. Sandoe, (1975) 30 P & CR 69, 74-5 (Widgery, C.J.).
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following: award of costs, dispatch of interlocutory matters, granting leave to
appeal, listing decisions, disposing of procedural applicationsinvolving judicial
discretion, admitting or excluding evidence, and resolving uncontested i ssues.”*
The Australian courts, which have the longest experience in this field, say the
duty to givereasonsisanormal incident of thejudicial function but not auniver-
sal one.®” The courtsrecognize that the situations are so “ infinitely various” that
it would be amistaketo lay down arigid rule.”® Consideration of workload and
the realities of the courtroom are taken into account in calibrating the demands
of the duty to give reasons.** Judges after all are human and no doubt want to
retain some room for maneuver so that unmeritorious litigants cannot exploit
a hard-edged rule to avoid otherwise unpalatable results. The law is evolving
quickly, and many of the practicestaken for granted are coming under scrutiny.
Thisis not the place to consider the detail of the developments.”® What is clear
isthat, after 800 years of devel opment, the common law finally has progressed
beyond exhortation. The development has been remarkably late in coming.

V1. The Changing Court-scape

We noted above several features of the common law that flowed from its histori-
cal development and the separation of record from reasons. It must be acknowl-
edged now that technological advances and changed patterns of behavior have
overtaken several of these distinctive features. The modern view is that the
authority of ajudicial decision in a significant sense comes from the justifica-
tion or reasonsgiven. Inthissense, thereasonsare part of thejudge’ sauthority. %
Thisissometimessaidto distinguish thejudicial branch from the other branches
of government.®’

In the home of the common law, in lessthan a generation, the civil judgment
has evolved from an oral form of communication to one in writing®; in this,
the British are following in the footsteps of U.S. and Commonwealth courts.
Technology has transformed al'so the length, form, and content of judgments,®®

91 See Ho, The Judicial Duty to Give Reasons, 20 Lega Studies at 53-55; Kirby, Reasons
for Judgment, 12 Australian Bar Review at 126-30.

9 See note 64.

9 Flannery, 1 All ER at 378 (Henry, J.).

% See, eg., Soulemezis v. Dudley (Holdings) Pty Ltd., (1987) 10 N.SW.L.R. 247, 279
(McHugh, J.).

9 See Ho, The Judicial Duty to Give Reasons.

% Charles Fried, Scholars and Judges: Reason and Power, 23 Harvard Journal of Law and
Public Policy 807, 832 (2000). See Piero Calamandrei, Procedure and Democracy (New
York University Press, 1956), 53 (through reason-giving the judge “ seeks to impress [the
parties] with the reasonableness of the command”).

97 Fried, Scholars and Judges.

% Munday, Judicial Configurations, 61 Cambridge Law Journal at 614.

% Munday, Judicial Configurations, 61 Cambridge Law Journal at 616; Hedley, “Words,
Words, Words” in Stebbings, Law Reporting in Britain, 169.
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just as the Internet has revolutionized their distribution and the global reach
of the common law(s) and some judges.'® Governments have even claimed
copyright in reasons for judgments in order to cope with the rise of electronic
databases.'®* The avalanche of available material hasforced many jurisdictions
to limit publication and/or citation of judgments deemed unworthy of wider
distribution.'®” Precedent as a system may be breaking down under the sheer
weight of case law. Many of these concerns are not new, but the pressure has
increased markedly in the past thirty years. It is perhaps not coincidental that it
is over this period that the case for alegally enforceable duty to give reasoned
decisions has been mounted in earnest and finally is winning the day. The
judgment (record) and reasons are finally reunited after separation at the birth
of the common law hundreds of years ago.'®

VIl. ThePull of Justification

So far we have traced the development within the practice of the common law
of aduty to givereasons. Aswe have shown, judgesdid not consider themselves
under aduty to givereasonsuntil very recently. Moreover, it wasonly after they
began to discover such a duty for administrative decision makers, a discovery

100 see generally Claire L’ Heureux-Dubg, The Importance of Dialogue: Globalization and
the International Impact of the Rehnquist Court, 34 Tulsa Law Journal 15 (1998);
Anne-Marie Slaughter, Judicial Globalization, 40 Virginia Journal of International Law
1103 (2000); Christopher McCrudden, A Common Law of Human Rights?: Transna-
tional Judicial Conversations on Constitutional Rights, 20 Oxford Journal of Legal Stud-
ies 499 (2000), reprinted in Katherine O’ Donovan and Gerry R. Rubin, eds., Human
Rightsand Legal History: Essaysin Honour of Brian Smpson (Oxford University Press,
2000).

101 ¢, J. Bannon, Copyright in Reasons for Judgment and Law Reporting, 56 Australian Law

Journal 59 (1982). The better view isto the contrary. See note 43 and accompanying text.

Thishas changed dramatically. See Roderick Munday, Over-Citation: Semming the Tide,

166 Justice of the Peace 6, 29, 83 (2002). For a snapshot of the voluminous literature

in the United States, see Stephen R. Barnett, “*Unpublished’ Judicial Opinions in the

United States: Law or Not?’ in Talia Einhorn, ed., Spontaneous Order, Organization and

the Law: Roadsto a European Civil Society (T.M.C. Asser Press, 2003). Cf. R. M. Hope,

“The Problem of Unpublished Decisions” in A. E. S. Tay, ed., Law and Australian Legal

Thinking in the 1980s: A Collection of the Australian Contributions to the 12th Congress

of Comparative Law 1986 (University of Sydney, 1987), 629.

103 But all this may be a harbinger of other, Iess enlightened changes in the common law
system. There is considerable evidence that the form of the judgment is changing in
amost every jurisdiction. In the United Kingdom, see three interconnected papers by
Roderick Munday: * All for Oneand Onefor All’: The Riseof Prominence of the Composite
Judgment Within the Civil Division of the Court of Appeal, 61 Cambridge Law Journal
321 (2002); Judicial Configurations, 61 Cambridge Law Journal 612; Reasoning WWthout
Dissent; Dissenting Without Reason, 168 Justice of the Peace 968, 991 (2004). Munday's
description of what is going on in the U.K. resonates with experience elsewhere in the
common law world. In much of thisone can see the new managerialism that isthreatening
judicia independence. The “time and motions’ dictates of law and economics go hand-
in-hand with the positivization of the law that many of these changes symbolize. That,
however, isatopic for another day.
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prompted by legislative interventions, that they began to think of themselves as
under such a duty.’®* So while their decisions were regarded as authoritative,
they did not regard themselves as under alegally enforceable duty to justify the
authority of their decisions.

This position presupposes a conception of authority that is at odds with the
central ideaof the common law tradition:'% that |aw isthe expression of reason
and moreover a reason that is artificial, not private. Such reason draws on a
public stock of those moral values that are fundamental to a society and hence
considered to be part of its legal constitution.'® It would seem to follow from
this claim that a decision within the common law legal order may not rest on
fiat —the fact that the body or official who gave the decision has authority —for
its claim to be authoritative. Rather, the decision has authority if and only if it
is aso in accordance with reason, or, in other words, reasonable.

So in principlethe common law tradition seems committed to rejecting what
we can call a command conception of authority, or authority by fiat, because
its conception is reason-based. At the least, it is committed to rejecting the
command conception of authority as providing the whole or even the main
part of an explanation of the authority of law. In this way, the common law
exhibits what we will refer to as the pull of justification, meaning that public
power is considered authoritative when and only when it justifiesits exercise to
those whom it affects. And it is a short theoretical, if not historical, step from
a commitment to a reason-based conception of authority to a constitutional
requirement of aduty to give reasons, a step from presumed reasonableness to
demonstrated or justified reasonableness.

The classic definition of the command conception of authority was given by
Thomas Hobbes in Leviathan:

COMMAND is, where a man saith, Doe this, or Doe not this, without expecting other
reason than the Will of him that sayes it. From this it followeth manifestly, that he
that Commandeth, pretendeth thereby his own benefit: For the reason of his Command
is his own Will onely; and the proper object of every mans Will, is some Good to
himselfe.1%”

Hobbes tells us that we obey a command not because the commander gives
us reasons to justify the command but because the command comes from the
commander. As Hobbes tells us in the passage just quoted, we should suppose
that the commander is self-interested.

104 See notes 56-61 and accompanying text.

105 gSee generally Melvin Aron Eisenberg, The Nature of the Common Law (Harvard Univer-
sity Press, 1988), esp. ch. 8.

106 Seethedescriptionin T. R. S. Allan, Constitutional Justice: A Liberal Theory of the Rule
of Law (Oxford University Press, 2001), 249.

107 Thomas Hobbes, Leviathan (Richard Tuck, ed.) (Cambridge University Press, 1997),
ch. 25[131-2], 303.
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It is clear, however, that Hobbes thinks we do have reason to obey the
commander. In Chapter 5 of Leviathan, he presents the argument of the whole
work in nutshell form:

But no one mans Reason, nor the Reason of any one number of men, makesthe certaintie;
no more than an account is therefore well cast up, because a great many men have
unanimously approved it. And therfore, aswhen thereisacontroversy in an account, the
partiesmust by their own accord, set up for right Reason, the Reason of some Arbitrator,
or Judge, to whose sentence they will both stand, or their controversie must either come
to blowes, or be undecided, for want of aright Reason constituted by Nature; so it is
alsoinall debates of what kind soever; And when men that think themselves wiser than
al others, clamor and demand right Reason for judge; yet seek no more, but that things
should be determined, by no other mens reason but their own, it is as intolerable in the
society of men, asitisin play after trump isturned, to use for trump on every occasion,
that suite whereof they have most in their hand.'%

Welearn from this passagethat in cases of conflict we cannot rely asindividuals
on our own natural reason to resolvethe conflict. Thisdoes not leave uswithout
a rational solution because we can turn to a third party — the arbitrator — to
resolve the conflict for us. But this solution will work only if we take the third
party’s decision as representing right reason. In order to do that, we have to
understand the arbitrator’s decision as a command, as an edict we should obey
because heissued it, and not because it isin accordance with our sense of right
reason. Our political sovereign is then the body or person who is the supreme
arbitrator of our society, and we obey his commands because such obedience
provides uswith the security and stability we need if we are to escape perpetual
conflict with one another — the state of nature.

Two more features flow as a matter of logic from the command conception
of authority. First, the commander is under no duty to offer reasons for his
decisions. Indeed, for him to offer reasons might lead us to make the mistake
that it is his reasons for the command and not his role as commander that
is the basis for our obedience. And that might lead to the further mistake of
supposing that if the reasons do not seem to justify the command, we need not
obey. In sum, aban on reasons might be the best way of filling out the command
conception, but, at the least, there can be no duty to give reasons. The second
featureisthat in order for the command to work it must be the case that we can
determine its content without having to engage in inquiry into what reasons the
sovereign had for issuing the command. In other words, the command has to
have a determinate content to it, a content that can be determined by factual,
that is, non-evaluative, tests. For if the command does not have such content,
we are thrown back on our sense of appropriate reasons, precisely the situation
that our submission to authority was supposed to avoid.

108 Hobbes, Leviathan, ch. 5[19], 32-3.
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Now while Hobbes does articulate the command conception of authority,
what makes his philosophy of law so intriguing is that he does not think it can
by itself be the basis for designing a legal order. The decision to submit to
authority requires the individual in a state of nature to see more than that it is
rational to have a sovereign in place to make judgments of right and wrong on
matters that would otherwise be the subject of perpetual and corrosive conflict.
Theindividua must also seethat such a sovereign will be subject to the laws of
nature, laws that include requirements familiar to us today from debates about
therule of law — for example, requirements of impartial adjudication, fairness,
reasonableness, and that those subject to the law should betreated in accordance
with a principle of equality.'® The individual has reason to submit then not
only because submission promises security or escape from perpetual conflict
but also because the sovereign’s commands are judgments and judgments will
comply with criteria that make them more than a conflict-resolving fiat. The
judgmentswill, that is, be reasonable —justifiable by reasons that pertain to the
very foundation of political and legal order. In sum, it seems as though Hobbes
at one and the same time puts forward the reason-based conception and the
command conception of authority.

Oneway of reconciling thetension this createsin Hobbes'slegal theory isto
note that for Hobbes the sovereign’s accountability to the laws of nature seems
to be an accountability to God, not to his subjects.**° Moreover, subjects are
obliged to understand the content of the sovereign’s commands— the content of
the positive law — as definitive expressions of what the laws of nature require.
In short, whileright reason is reason that does more than settle conflict —it also
conformsto the laws of nature—the sovereign’s commands areto be understood
asright reason — that is, as conforming by definition to the laws of nature.

However, as Hobbes makes clear in his treatment of law in Chapter 26 of
Leviathan, he does not himself accept this solution. As we will now show,
Hobbes, no less than Fuller, saw that while “law was by its limitations fiat,”
it is by “its aspirations reason,” so that the “whole view” of law involves a
“recognition of both its limitations and its aspirations.” ***

Hobbes clearly seestheimpossibility of asovereign providing adeterminate
content to his general commands that will in advance settle all disputes about
what the law requires. As he says, all laws require interpretation, and so the
sovereign has to establish a staff of judges to interpret the sovereign’s com-
mands.**? When judges perform this role, they are quasi- or mini-sovereigns,
because they must themselvesinterpret the laws of naturein order to render the

109 For further discussion, see David Dyzenhaus, Hobbes and the Legitimacy of Law, 20 Law
and Philosophy 461 (2001).

110 seeHoward Warrender, The Political Theory of Hobbes: His Theory of Obligation (Oxford
University Press, 1957).

111 Fyller, Reason and Fiat in Case Law, 59 Harvard Law Review at 377.

112 Hobbes, Leviathan, ch. 26 [143], 190.
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law determinate. One might think that thereis no problem yet for the command
conception of authority as long as subjects accept the judges’ judgments as
definitive of what the laws of nature require. All we havein place istherole of
fiat infilling in gapsthat arise in the law.

But Hobbes does not confine judgesto the role of settling indeterminacy. He
isalso clear that judgesinsult their sovereign if they do not bend over backward
to interpret al of hislaw asif it were intended to be in compliance with the
laws of nature.*'®> And in making this argument he sets out an interpretative
obligation for judges that requires them to bring the law, law by fiat, into line
with law’saspiration to conform to areason-based conception of authority. Such
an interpretative obligation makes the sovereign as accountable to the laws of
nature as the U.K. Parliament is today accountable to the Human Rights Act
(1998) through the judicial obligation in section 3 to interpret statutes asif they
wereintended to respect human rights. Of course, Parliament might enact laws
that are so clearly obnoxious to human rights that they cannot be interpreted in
arights-friendly way. At that point, judges have no authority to invalidate the
law but simply issue a declaration of incompatibility. And it is significant that
Hobbes seemsto suggest avery similar devicefor signalingwhen apositivelaw
cannot be interpreted in away that makes it conform to the laws of nature.**

In both cases, the law remains valid. But it is under a cloud of legal doubt
from the perspective of law itself, in the first case, from the perspective of a
legal order inwhichitisaccepted that obediencetolaw isconditional on respect
for human rights, and in the second, from the perspective of alegal order in
which it is accepted that obedienceto law is conditional on respect for the laws
of nature. Insofar as the sovereign manifests disrespect for the very basis of
obedience, so he puts strain both on that obedience and on the claim that he
rules through law.

Itisimportant to emphasize now, for reasonsthat will become apparent inthe
discussion of conceptual positivism, that in both these casesthelegal doubt does
not come about because of valuesthat have amerely contingent presencein the
law of a particular jurisdiction. For both Hobbes and human-rights enthusiasts
the point of law isto secure an appropriate rel ationship between sovereign and
legal subject. That point is developed by reflecting on how law will best serve
the interests of the subject, so that she will accept that it is rational for her to
submit to law’s authority. And in the course of reflecting on this topic one will
generate an understanding of the structure of appropriate practical reasoning

113 Hobbes enjoins judges to operate on the interpretative assumption that the intention of
the“Legidlator isawayes supposed to be Equity; For it were great contumely for a Judge
to think otherwise of the Soveraign.” Leviathan, chap. 26 [145], 326.

114 Thejudge, Hobbes says, “ought therefore, if the Word of the Law doe not fully authorise
a reasonable Sentence, to supply it with the Law of Nature; or if the case be difficult,
to respit Judgment till he have received more ample authority.” Leviathan, ch. 26 [145],
326.
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about the actual requirements of thelaw, astructure whose components embody
the fundamental or constitutional values of legal order, in sum the rule of law.
In this sense, both Hobbes and human-rights enthusiasts are natural lawyers,
but the moral values they find inherent in law are not taken from outside of
the legal order and then incorporated into its positive law. Rather, they are the
values that make sense of the idea of law and thus of legal order and that thus
become candidates for positive enactment or even entrenchment. Thereisthen
no sharp distinction between the idea or concept of law, on the one hand, and
the positive law of alegal order, on the other. For how oneisto understand the
|atter is deeply influenced by one’s understanding of the former. Moreover, this
view of the link between the aspirations of “law,” understood in the abstract,
and “the law” — that is, the positive law — is aso typical of the common law
tradition so that in this sense the common law tradition is also a natural law
one. For while the common law tradition insists that the reason of the law is
artificial, disciplined by the requirement that lawyers and judges must show
what the law requires, the tradition also insists that the reason displayed in this
exercise show the law to be just.

However, this commonality is one of methodology — a methodology which
requiresthat exercises of legal power be exercisesthat must be justified to those
subject to the power —rather than substance. One can agree about it and disagree
both about what the fundamental values of thelegal order are and about the best
way to arrangetheinstitutionsof legal order so astobringthemtorealization. To
put it differently, one's sense of what the content of these values and institutions
aremight becontingent, but that thereare such valuesand that i nstitutionsshoul d
be arranged so as to bring them to realization is not contingent. Moreover,
despite the fact of disagreement about the precise list of rule-of-law values,
thereis over time arather remarkable core to our understandings of the values.
Inaway, morevariationisto befound inideasabout institutional arrangements.

In this last respect, Hobbes wanted to do away with the common law. He
wanted this both because he thought that the sovereign had to have a monopoly
on lawmaking power in order to secure stability and because he was concerned
about the prospect that ajudge’s incorrect understanding of the laws of nature
might be considered to have force beyond the dispute the judge had decided. '
So he gives an expansive role to judges in interpreting the positive law in the
light of the laws of nature and at the same time confines the force of their
interpretations to the case before them.

But thefact that judges are so confined does not mean that the command con-
ception of authority trumps the reason-based conception. Rather, the command
conception providesthe material that judgesinterpret for subjectsin accordance
with the reason-based conception. If they are unable to perform that role with

115 Hobbes, Leviathan, ch. 26 [146], 193-4.
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a particular command, the command remains valid, but its very authority is
in doubt because it has strayed from its constitutional foundation. It remains
valid because Hobbes will always opt for stability over instability, thoughitis
important to keep in mind that the stability achieved here through continued
validity is hardly rock solid, as the sovereign has chosen to put the basis for
subjects’ obedience to law under stress.

If Hobbes does not put forward the command conception of authority as
the exclusive or even principal basis of authority, it might seem that Jeremy
Bentham'’s theory of law is closer to being modeled on the command concep-
tion.*'® For Bentham argues that law is simply the instrument of utility, not
the expression of a conception of the natural rights of the subject. That is,
for Bentham, law is simply an efficient means of conveying judgments about
general welfare made by the representatives of the people, so that it is not con-
celved as serving a point that can then generate a structure which constrains
interpretation of the law. But Bentham, no less than Hobbes, sees the need for
interpretation of the law and thus for a staff of judges.

We have noted that Bentham in his early work thought that a strict notion
of stare decisis might increase the certainty of the law through publicity of
judges’ reasons. His point was to make judges adhere to past decisions not
because of the decisions' conformity with natural law or principles of right
reason but because they had been made and so should be followed for the sake
of uniformity and stability.*'” But Bentham gave up on this idea in light of
the transaction costs. In addition, a strict notion of stare decisis is a cure for
only one problem — the problem of legal indeterminacy. It does not deal with
another problem, the need to adapt the law so that it does not cause injustice
in particular cases. In short, it does not deal with the need to balance certainty
and flexibility.

In order to deal with this second problem, Bentham proposed that all laws be
made by the legislature according to the principle of utility and be set out in an
all-embracing code. Therole of judges would be to resolve individual disputes
by appeal to the utilities in that particular case,*'® and the decision reached
would be denied any precedential effect whatsoever. A decision would be like
a used bus ticket, good only for that journey.'*® Bentham still envisaged that

16 For discussion of the relationship between the work of Bentham and Hobbes, see James
E. Crimmins, Bentham and Hobbes: An Issue of Influence, 63 Journal of the History of
Ideas 677 (2002).

117 postema, Bentham and the Common Law Tradition, 195.

118 postemathought that Bentham would have allowed the judge to contradict the code if the
circumstances justified doing so. See Postema, Bentham and the Common Law Tradition,
454, Thereisdispute as to whether Bentham actually advocated this course of action. See
J. R. Dinwiddy, Adjudication under Bentham's Pannomion, 1 Utilitas 283 (1989).

119 gmith v. Allwright, 321 U.S. 649, 669 (1944) (the statement was made with reference to
overruling arecent precedent).
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judgeswould give reasoned decisions, asthiswould ensure their accountability
to the people through “mobilization of public opinion” and the application of
“the moral sanction.”*?° The reasons given, however, would not in his view
destabilize the laws or code, as there was no direct connection between legis-
lation and adjudication.*?* Thus Bentham attempted to sever the link between
the two, in order to maximize certainty while allowing for flexibility.

But, asGerald Postemahasargued, if Bentham’sscheme had been attempted,
it might have proved self-subverting. Once the public realized that the judges
(for what they considered to be compelling utilitarian reasons) werenot applying
the code, public expectations would focus on the activities of the courts and
something like precedent-based case law would emerge.’?” One might then
suppose that Bentham should have gone beyond denying judicial decisions any
precedential force and insisted that judges offer no reasons for decision.'?® But
Bentham would have been loath to contemplate this step because he believed
so strongly in the publicity of law.'?*

Most fundamentally, to allow or even to require unreasoned decisionswould
run up against the grain of the Enlightenment project — namely, the claim that
acquiescence to power should be reason-based.'”® Bentham'’s insistence on
reasons for decision might then destabilize his ideal legal order. But that is
because, try as he might, he cannot escape altogether the allure of a position
in philosophy of law which seeks to show that the point of law is to serve
the rights of the subject. His attempt to substitute for the rhetoric of natural
rights, for “nonsense upon stilts,” the hard-edged language of utility has the
paradoxical result that it pitslegislative against judicial judgments about utility.
In contrast, Hobbesand the exponents of the common law tradition, thecommon
law romantics, understand thejudicial role asattempting to show that legislative
judgments conform to the fundamental values of legal order, because they

120 pogtema, Bentham and the Common Law Tradition, 367.

121 sSeel ieberman, The Province of Legislation Determined, ch. 11 (explaining why Bentham
thought the common law could not exist as a system of general rules).

122 pogtema, Bentham and the Common Law Tradition, 454.

123 350 it was that Brian Simpson concluded his classic piece “ The Common Law and Legal
Theory” by remarking that “the only effective technique for reducing the common law to
aset of rulesis codification, coupled of course with a deliberate reduction in the status
of the judiciary and some sort of ban on law reporting.” Simpson, Oxford Essays in
Jurisprudence (Second Series), 99.

124 Bentham argued that publicity was essential for full accountability in the exercise of
public power. See Gerald J. Postema, “In Defence of ‘ French Nonsense': Fundamental
Rightsin Constitutional Jurisprudence” in Neil MacCormick and Zenon Bankowski, eds.,
Enlightenment, Rights and Revolution: Essaysin Legal and Social Philosophy (Aberdeen
University Press, 1989), 107, 119. See generally Postema, Bentham and the Common
Law Tradition, 363-73; Munday, Bentham, Bacon and the Movement for the Reform of
English Law Reporting.

125 James E. Crimmins, The Common Law and Benthamite Praxis, 3 Canadian Journal of
Law and Jurisprudence 145, 154 (1990).
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consider both Parliament and the judges to be involved in acommon project of
bringing these values to realization.?

It is thus Bentham’s insistence that there are no inherent or intrinsic values
to legal order, except perhapsfor publicity and clarity, that leads to the clash of
naked judgments about utility. Indeed, it might be that Bentham could achieve
his end without running the risk of self-subversion not by banning reasons for
judgment but by banning judges from any pretense that what they were doing
involved interpreting thelaw. In short, they would disavow that their reasonsfor
judgment are legal reasons and couch their reasoning in the pure language of
moral arithmetic.*?’ But such aproposal seems even more outlandish to anyone
who wants to live under the rule of law than a ban on reasons. And that tells us
something about the pull of justification that seemsto be part of theideaof rule
through law. The pull isto more than a claim that decisions by those with legal
authority should be justified by reasons as well as justifiable; the pull goes to
the claim that the reasons that justify should be legal reasons —that is, reasons
which rely on the resources made available by law.'?®

Bentham might well have displayed his awareness of this phenomenon
through his relentless bid to purge law of common law understandings of fun-
damental values by reducing it to aset of rules of determinate content, each rule

126 See Dyzenhaus, Hobbes and the Legitimacy of Law. The best evidence for this claim in
Leviathan isin the Introduction. See Hobbes, Leviathan, [2], 9-10.

127 1f such arequirement or aban on reasonsis necessary to stop Bentham's project from self-
subverting, it followsthat he cannot be categorized asanatural lawyer, intheway Amanda
Perreau-Saussine has attempted. See Amanda Perreau-Saussine, Bentham and the Boot-
Strappers of Jurisprudence: The Moral Commitments of a Rationalist Legal Positivist,
63 Cambridge Law Journal 346 (2004). Perreau-Saussine's argument does a wonderful
job of explaining why Bentham cannot be easily categorized as a legal positivist, but
the need to do this job arises from accepting the way that conceptual legal positivists
have distorted our understanding of positivism’s past. Once positivism is seen as not
conceptual in nature but highly political, thereis no problem in categorizing Bentham as
alegal positivist. Moreover, wearethen in aposition to seewhy the fact that one’saccount
of law is both political and normative does not by itself make one a natural lawyer. To
be anatural lawyer, one has aso to argue that the pull to justification imposes a structure
disciplined by law on argument within the practice about what decisions practitioners are
duty-bound to make.

Napoleon, following in the footsteps of Justinian, prohibited commentaries on the Code
lest judges and jurists use them to bootstrap themselvesinto positions of legal authority.
Butin France judgeswere still compelled to issue reasonsfor decision in order to demon-
strate their fidelity to the Code. Because this was the rationale for reasons, very sparse
reasons were required and dissenting decisions were suppressed. See Donald R. Kelley,
What Pleases the Prince: Justinian, Napoleon and the Lawyers, 23 History of Political
Thought 288 (2002); Vernon V. Palmer, From Embrace to Banishment: A Sudy of Judi-
cial Equity in France, 47 American Journal of Comparative Law 277 (1999); John Henry
Merryman, The French Deviation, 44 American Journal of Comparative Law 109, 112
(1996). Note that prior to the French Revolution, judicia decisions in France typically
did not contain any reasonsat all. See, e.g., Michael Wells, French and American Judicial
Opinions, 19 Yae Journal of International Law 81, 1057 (1994).
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containing a settled judgment about utility. But, as we have seen, that means
that on the occasions when judges appropriately do something other than apply
the rules, whether to deal with what seems to be uncertainty in the law or to
respond to the fact that a determinate rule seems to create injustice, they do
this undisciplined by the requirement to explain what they are doing as an
interpretation of the law.

One might react to this point by welcoming it as introducing a refreshing
candor into our approach to adjudi cation. For one might suppose that thefiction
adopted by common law judges that they do not make law is “childish,” as
H. L. A. Hart following John Austin described it.*?° It would then be far better,
as Hart advocated, to understand the judicia role as legislative in nature, so
that we hold judges accountabl e for making decisionsthat are ultimately driven
by their personal sense of right and wrong, not by their understanding of the
|aN.130

But we need also to remember that, under Hart’s direction, legal positivism
moved in the mid—twentieth century away from its political roots and took a
deliberately conceptual turn. By this we mean aturn to analysis of the concept
of law asif this could be done without relying on political assumptions that
shape one's claims about law in ways that have direct implicationsfor practice.
However, traces of the original political assumptions of legal positivism con-
tinueto play asubliminal rolein conceptual legal positivism, inthat it continues
to hang on to the command conception of authority.

Conceptual legal positivism no longer advocates a reform of legal order to
get rid of the common law. But its command conception of authority means
that it offers an understanding of the common law that has no relation to the
self-understanding of itspractitionersand hence no relevanceto practice.*>* Fol-
lowing Hart, conceptual legal positivists claim that when common law judges
decide hard cases, they are exercising aquasi-legislativediscretion. But in order
to make this claim, Hart had to take over wholesale much of Bentham’s legal
positivism, most notably the command conception of authority with its idea
that the law consists of rules of determinate content. Hart, of course, argued
that he had departed from Bentham and John Austin in rejecting the idea that
the sovereign is not subject to law —that he is an uncommanded commander.**?
But Hart'sideathat the sovereign law maker hasto comply with law in order to
have his commands recognized as law is not only consistent with the command

129 Hart, “ Positivism and the Separation of Law and Morals” in Hart, Essaysin Jurisprudence
and Philosophy, 66.

130 Hart, “ Positivism and the Separation of Law and Morals” in Hart, Essaysin Jurisprudence
and Philosophy, 66-72.

181 See William Twining, Academic Law and Legal Philosophy: The Significance of Herbert
Hart, 95 Law Quarterly Review 557 (1979).

182 Hart, “ Positivism and the Separation of Law and Morals” in Hart, Essaysin Jurisprudence
and Philosophy, 59-62.



Reasoned Decisions and Legal Theory 161

conception of authority, it is actually required by it. The command conception
requires that there be public tests for identifying both the sources of law and
the content of particular laws. When Bentham and Austin after him, and for
that matter Hobbes before them, claimed that the sovereign was not bound by
law, they meant not bound by the law of another sovereign, and not that the
sovereign could make law without complying with the legal order’s criteriafor
making valid law.**?

It wasin fact Hart's other departure from Bentham and Austin that marked a
real change. In our view, Hart’s magnificent manifesto for legal positivism, his
1958 lectureat Harvard Law School, “ Positivism and the Separation of Law and
Morals,” was caught between two tendencies: on the one hand, the Benthamite
desire to make philosophy of law responsive to legal practice; on the other, the
tendency of Oxford philosophy of language to unpack concepts by reflecting on
their ordinary use, which meant perforce use in Oxford common rooms.*** In
this manifesto, the Benthamite tendency is dominant*> but, by 1961, with the
publication of the first edition of The Concept of Law, philosophy of language
dominates, with practical concernsrelegated for the most part to the end of the
book. Legal positivism becomes a conceptual inquiry into the nature of law,
almost entirely detached from its political roots.

Hart clearly thought that he was able to detach legal positivism in this way
because one could unpack the concept of law through a purely conceptual
inquiry. He and positivists since have insisted that if one wants to understand
law, one must understand it as a concept detached not only from the politi-
cal aspirations of their predecessors, but also as detached from the parochial
features of particular legal orders.**® Conceptual legal positivists thus argue
that the task of understanding “law” is distinct from understanding “the law.”
Philosophers of law must, in their view, offer an understanding of law in the
abstract, in the detached sense just given, while lawyers and others are con-
cerned to answer the kinds of questions that face participantsin legal practice,
whether they are intent on just moving along in the practice of law or wish
to reform it. Hence, conceptual legal positivists no longer think it appropri-
ate that philosophy of law concern itself with the lawyer’s inquiry into law’s
practice.

133 Howard Warrender explained why Hobbes must allow for rule-of-recognition-type con-
straints just before Hart had articulated the ideafor which hislegal theory isfamous. See
Warrender, The Political Theory of Hobbes, 258-63. For discussion of Hobbes and the
rule of recognition, see Robert Ladenson, In Defense of a Hobbesian Conception of Law,
9 Philosophy and Public Affairs 134 (1980).

134 See Nicola Lacey, A Lifeof H. L. A. Hart: The Nightmare and the Noble Dream (Oxford
University Press, 2004), esp. ch. 6 (“Oxford from the Other Side of the Fence”).

135 Hart, “ Positivism and the Separation of Law and Morals” in Hart, Essaysin Jurisprudence
and Philosophy, 50-6.

136 See Hart's statement of this position in the Postscript to The Concept of Law. H. L. A.
Hart, The Concept of Law (2nd ed.) (Oxford University Press, 1994), 239-40.
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It is important to see that, in making this argument, conceptual legal pos-
itivists seek to reverse the order of philosophical thought about law in order
to exclude from the community of legal philosophers those who do not accept
their terms.**” As we have indicated, the natural law tradition, in which we
include common law romantics, is characterized by a normative conception of
the authority of law which is intended to inform the way that the law is prac-
ticed, including the answers that practitioners give to questions about what the
positive law requires. But conceptual legal positivists stipulatively define law
in the abstract in order to meet an alleged theoretical necessity of detachment
from practice. That no such detachment is possible is demonstrated by the fact
that their abstract concept of law is not abstract at all. Rather, it is aversion of
Bentham’s answer to the problems he perceived in legal practice.

Recall that the concept of law nested in the command conception of authority
isfor Bentham ultimately part of areform program that sought to rid legal order
of the common law, replacing it with a codified system of determinate rules.
But once extracted from that program, the concept can no longer be deployed
in advocating getting rid of the common law. Rather, itisforced to try to reduce
the common law to an alien concept, the model of rules.’*® As we have seen,

187 See the report by Dworkin of an exchange between John Gardner and himself in Ronald
Dworkin, Hart's Postscript and the Character of Political Philosophy, 24 Oxford Journal
of Legal Studies 1, 36—7 (2004), reprinted in Ronald Dworkin, Justice in Robes (Harvard
University Press, 2006), 185, where Gardner says that Dworkin's “trouble” is that he
thinksthat legal philosophy should be “interesting.” It is unfortunately the case that some
philosophers of law in Oxford come close now to open disparagement of Dworkin as not
areal philosopher but merely a“theoretically ambitious’ lawyer. See, e.g., John Gardner,
TheLegality of Law, 17 Ratio Juris 168, 173 (2004). Gardner addsthat he doesnot mean by
this claim to “ underestimate the philosophical importance of [Dworkin’s] work.” But we
wonder then why he made the claim. Note that Gardner has similarly claimed that Gerald
Postema’s work, which is the most profound philosophical treatment of the common
law tradition, is* anti-philosophical.” See John Gardner, Legal Positivism: 5%, Myths, 46
American Journal of Jurisprudence 222, 223 (2001). If Gardner (and others) isright, then
Hart was profoundly wrong to ensure Dworkin's succession to the Chair in Jurisprudence,
which Hart held at Oxford, and to which Gardner succeded Dworkin. (For adescription of
Hart’s behind the scenes effortsin thisregard, see Lacey, A Lifeof H. L. A. Hart, 290-3.)
It isimpossible to imagine that Hart thought that the distinction between law and the law
which is central to the conceptual positivist line of inquiry is so unassailable that one has
to be obtuse (as Gardner seems to suggest) to contest it. See Gardner, The Legality of
Law, 17 Ratio Juris at 174. For Dworkin’s work has from the start explicitly contested
that distinction, and it was on the basis of that work that Hart formed his views about who
should succeed him.

138 AsDworkin called it. See Ronald Dworkin, Taking Rights Seriously (Harvard University
Press, 1978), chs. 2 and 3. In The Concept of Law, Hart sets out his last response to
Dworkin’s critique. See Hart, The Concept of Law, 263-8. But he does not go much
beyond elaborating the response that Dworkin had already anticipated and criticized in
The Model of Rules |: Because positivism could not deny the existence and importance of
legal principles, it would attempt to make their existence dependent on arule, the master
rule of recognition, whose basis is a convention among legal officias. In particular,
Hart leaves unanswered the question, which Dworkin posed, whether a conventional
explanation suffices when agreement about principles seems to require conviction about
their rightness rather than a mere fact of convergence.
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Bentham himself gave up on the attempt to reduce the common law to rulesand
so advocated getting rid of it altogether. But because conceptual legal positivists
cannot admit that their concept of law is poalitical, they bar themselves from
followingthelogic of Bentham’sargument. They arestill stuck withtheproblem
of working with a Benthamite concept of law that requires them to attempt to
reduce the common law to the model of rules. And, insofar as the common law
cannot be so reduced, they have to declare its features to be not law but rather
elements extraneous to law that will inform ajudge’s quasi-legislative exercise
of discretion.**®

Conceptual legal positivists do not, however, refrain altogether from advo-
cacy. Hart, as we have mentioned, does think it serves us better to describe
what judges do in this way than to adopt the common law’s “childish fiction”
that judges do not make law. But it is better only if one is concerned with
Bentham that judges will use that fiction to grab power that properly belongs
to the legislature. Hart, in other words, is entitled to the point about childish
fictions only aslong as heiswilling to embrace the political commitments that
underpin it. If, on the other hand, one is working as a judge within the practice
of the common law, or if oneis seeking to explain what that judge is attempting
to do in away that is faithful to his or her internal or participant’s point of
view, one must assume that answers to questions of law are fully determined
by law. For the judge is committed to more than the reason-based conception
of authority. He or she is also committed to the rule of law, so that the reasons
offered must all be legal reasons, because decisions are supposed to meet the
aspiration of alegal order committed to the rule of law. For ajudge to say, as
Hart would advocate, “1 am deciding the case this way rather than that because
thisis my sense of how best to do things’” would be for the judge to slough off
the discipline of legal reasons and to adopt the role of legislator.

Thediscipline of reasonsis exerted through the requirement to display what
the best answer to the question is, given existing legal resources. To say then
that the answer isfully determined by law means that the answer is determined
by some complex interplay between one's idea, even one's ideal, of law, and
the positive legal material that is generally agreed to be relevant to answering
the question. And this is why Dworkin’s theory of adjudication is the kind of
theory that will be articulated by one who wishes to make sense of the common
law from the practitioner’s perspective.'*°

139 For afuller treatment of thisissue, see David Dyzenhaus, The Genealogy of Legal Posi-
tivism, 24 Oxford Journal of Legal Studies 39 (2004).

140 Notice that positivist judges, like Justice Antonin Scalia of the U.S. Supreme Court,
are forced to adopt this practitioner’s perspective. They work within the common law
tradition but try to base their answers fully on an ideal of fidelity to law which holds that
law consists of rules with determinate content, whose primary source is the legislature.
See David Dyzenhaus, “The Unwritten Constitution and the Rule of Law” in Grant
Huscroft and lan Brodie, eds., Constitutionalismin the Charter Era (Butterworths, 2004),
383.
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That perspectiveisbuilt on afiction, but fictions are not always or even often
“childish.” They are often necessary to the maintenance of a practice — that
is, they are regulative assumptions, assumptions participantsin a practice must
adopt in order to make the practice work. Of course, the practice itself might
be pernicious, but then the move one has to make is to condemn the practice,
not the fictions that sustain it. And conceptual legal positivists bar themselves
from doing precisely that.

Hart recognized in the second edition of The Concept of Law that he had said
“far too little. . . about the topic of adjudication.”'** But, as we have argued,
if he had tried to say more, he would have found himself forced to side either
with Bentham and argue that we should get rid of common law adjudication or
with Dworkin and take up the task of elucidating the internal point of view of
participantsinthepractice.*? | nstead, he decided to stay perched onan allegedly
conceptual claim about the nature of law. From thisprecariousperch the practice
of judges giving reasons that they regard as both legal and fully determinative
of their conclusions looks at best like an exercise in self-deception, and, at
worgt, like an exercise in deliberate deception of others. Hence, one is not
required to try to make sense of the practice, let alone to wonder why it took
so long for the judges to understand that they might be under a duty to engage
init.

It is somewhat ironic that Hart's concept of law required that he debunk
the self-understanding of participants in the practice of the common law. For
one of Hart's achievements is supposed to be his insistence that one has to
take into account both the fact that legal order is an order composed of norms
and that, consequently, one has to understand that the legal officials have an
internal point of view about why they should apply the norms — that is, they
are not motivated at all by fear of sanctions to obey commands.** It is more
than somewhat ironic that it turns out that insofar as judges cannot understand
the law in accordance with the command conception of authority, what they do
outside that conception has to be considered to be not law. That is, conceptual
legal positivism’s adoption of the command conception of authority relegates
most of what judges do in deciding hard cases to the realm of the extra-legal.

141 Hart, The Concept of Law, 259.

142 Theformer strategy isfollowed by Jeremy Waldron, whose legal positivismisbest under-
stood as a (in our view entirely productive) return to Benthamite political positivism. It
is telling that Waldron regards reason-giving as simply a report of the judge’s political
convictions that motivate his “vote” about how best to decide a case, aclaim which then
alows him to argue that it is better to trust the wisdom of the votes of legislators — the
representatives of the people. See Jeremy Waldron, Law and Disagreement (Oxford Uni-
versity Press, 1999), 296-8. The latter strategy isadopted by incorporationist or inclusive
legal positivists, who adopt in substance Dworkin’s account of the phenomenology of
adjudication but say that such an account is contingent on the history of particular legal
orders.

143 See Hart, The Concept of Law, ch. 5 (“Law as the Union of Primary and Secondary
Rules”).
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Justification happensin extra-legal space and thus does not requirethe attention
of legal philosophy.*#

But it isalso curious that philosophers of law who have tried to make sense
of the internal point of view of participants in the practices of the common
law have failed to notice that an element they considered fundamental to the
practice, the giving of reasons, was not regarded, at least until very recently,
as alegally enforceable duty. In this respect, the common law romantics like
Dworkin have failed to engage with legal practice and have thus assumed that
all isworking in accordance with their own ideal picture.

Had Dworkin argued that a coherent picture of the rule of law entails a duty
to give reasons, despite the fact that the common law has failed to recognize
such a duty and has thus for amost all of its history operated in significant
respects with acommand conception of authority, he would have been required
to devote more attention to the questions raised by legal practice for histheory.
He would then have had to notice four significant phenomena.

First, legislatures in the common law world have been far more active than
judges in prompting a movement to recognize such a duty. Second, the duty,
whether legislated or determined to exist as matter of common law, has been
thought primarily to apply to decision makersother than judges, namely the offi-
ciasof theadministrativestate. Third, and following fromthislast phenomenon,
to require reasons from such officias is to imply that they have an important
role in interpreting the law, a role that judges with others should respect as
long as the officials do a decent job of justifying their decisions.’*®> And it fol-
lows from these three phenomena that one might have to rethink Dworkin’s
idea of the judge as Hercules,**® the omniscient and apparently omnipotent
guardian of the rule of law, because both the legislature and public officials
seem to have an important interpretative role in maintaining and advancing
the rule of law.'*’ In other words, common law romantics would have to get
rid of their engrained prejudice against statutes'*® and, in addition, turn their

144 See Samuel 1. Shuman, Justification of Judicial Decisions, 59 Californial.aw Review 715,
715-16 (1971); Summers, Legal Institutions in Hart's Concept of Law, 75 Notre Dame
Law Review at 1807-11. The tensions that arise here recur in Joseph Raz's account of
authority, wherethe conception of authority isthe command conception but legal subjects
are entitled to disobey the commandsiif they do not think these are justified. See Joseph
Raz, Ethics in the Public Domain: Essays in the Morality of Law and Politics (Oxford
University Press, 1994), ch. 10; Ronald Dworkin, Thirty Years On, 116 Harvard Law
Review 1655 (2002). Dworkin not only criticizes each step in Raz's argument but points
out that Raz's account of authority leads to two different and contradictory stances to
authority: either almost complete deference or no deference at all.

145 See David Dyzenhaus, “ The Politics of Deference: Judicial Review and Democracy” in
Michael Taggart, ed., The Province of Administrative Law (Hart Publishing, 1997), 279.

146 see Dworkin, Taking Rights Seriously, 105.

147 David Dyzenhaus presents a defense of this claim in The Constitution of Law: Legality
in a Time of Emergency (Cambridge University Press, 2006), ch. 3.

148 See Roderick Munday, The Common Lawyer’s Philosophy of Legislation, 14 Rechtsthe-
orie 19 (1983).
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attention to the constitutional place of the administrative statein legal order. As
Jerry Mashaw points out, the administrative state can appropriately be seen as
“theinstitutional embodiment of the enlightenment project to substitute reason
for the dark forces of culture, tradition, and myth.” *4°

The fourth phenomenon also arises out of our discussion of the duty to give
reasons. We have noted that to the extent that the common law continues to
fail to recognize such a duty, it works to some extent within a positivist con-
ception of authority, the command conception in which a decision is obeyed
because of who gave it and not because it is justified by reasons. And we have
also noted that there are serious arguments about problems that can arise if
the reason-based conception of authority is thought applicable to all decisions
that have the force of law.*™ In other words, even if one adopts, as we think
one should, the reason-based conception as the basic conception of authority,
it might be that that conception cannot by any means take up all the space of
legal order, because it is often appropriate to have decisions made more in
accordance with the command-based conception.*** Not only isit the case that
generally speaking the validity of statutes is best understood in accordance
with the command conception, but even the exercise of legal authority by those
charged with implementing the statute might on occasion be better understood
in terms of the command rather than the reason-based conception. It might,
for example, be simply inappropriate to require written reasons for all officia
decisions, especially for the category of decisionsthat neither affect an impor-
tant individual interest nor are based largely on legal considerations.’®” But in
making this concession, we need to emphasize our use of the word “more.” If
the reason-based conception of authority isrequired by what we have described
as the pull of justification, and that pull is the point of legal order and the rule
of law, then the reason-based conception has to be the default conception of
legal order. Hence, statutes that are technically valid will have at best a shaky
claim to authority if officials are unable to exercise the authority delegated to
them by the statute in a reason-based fashion, because the statute isin tension
with the rule of law.

Perhaps we have to take refuge here in the last resort of the administrative
lawyer and say that the reason-based conception and the command conception
are the two poles of the continuum of authority but that the command con-
ception pole is not to be approached too closely without compelling reasons.
But even if we qualify our concession in that way, it is still a concession to

149 Jerry L. Mashaw, Small Things Like Reasons Are Put in a Jar: Reason and Legitimacy in
the Administrative State, 70 Fordham Law Review 17, 26 (2001). Cf. Fuller, Reason and
Fiat in Case Law, 59 Harvard Law Review at 392-5.

150 See Roderick A. Macdonald and David Lameiti, Reasons for Decision in Administrative
Law, 3 Canadian Journal of Administrative Law and Practice 123 (1990).

151 See Fuller, Reason and Fiat in Case Law.

152 See Ho, The Judicial Duty to Give Reasons.
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legal positivism, which gives rise to our concluding observation. Attention to
practicewill likely result not in victory for aparticular approach to legal theory
but rather in a rapprochement between common law romantics and political
legal positivists.>® Thus Lon Fuller was right to conclude that the antinomy of
reason and fiat is “inescapable” — indeed, that any attempt to rid the common
law of either was doomed to failure or positively dangerous for society.*>*

153 1t might be that resources for this rapprochement will be found in a rediscovery of legal
realism, a thought prompted by work-in-progress by Hanoch Dagan of Tel Aviv Uni-
versity. That is, while legal realism is often thought to be consistent with conceptual
legal positivism because of positivism’'s claim about judicial discretion, legal realists
were committed to the view that legal theory had to take adjudication and legal reason-
ing seriously, as matters for investigation by philosophers of law. Dworkin's account of
law, as well as other coherentist accounts, e.g., Ernest J. Weinrib, The Idea of Private
Law (Harvard University Press, 1995), might then seem like overreactions to the realist
challenge, as long as one can establish that there is a middle ground of legality which
frames judicia reasoning: aground that is not as unconstrained as conceptual legal pos-
itivists think but not as constrained as Dworkin and Weinrib suppose. For discussion of
the relationship between legal positivism and legal realism, see S. Livingstone, “ Of the
Core and the Penumbra: H. L. A. Hart and American Legal Realism” in Philip Leith
and Peter Ingram, eds., The Jurisprudence of Orthodoxy: Queen’s University Essays on
H. L. A. Hart (Routledge, 1988).

15 Livingstone, “Of the Core and the Penumbra’ in Leith and Ingram, The Jurisprudence of
Orthodoxy, 381, 394-5.
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Natural Law, Common Law,
and the Constitution

JAMES R. STONER JR.

Nihil quod est contra rationem est licitum — “Nothing that is against reason is
lawful” —was a favorite maxim of Sir Edward Coke, the seventeenth-century
Englishman’soracle of the common law and an authority still in colonial Amer-
icaontheeveof theRevolution.' Indlightly different form, the maxim appeared
in Coke's report of Doctor Bonham's Case, cited by James Otis in the 1761
Massachusetts Writs of Assistance Case that began the constitutional argument
for Independence: “when an Act of Parliament is against Common right and
reason, or repugnant, or impossible to be performed, the Common Law will
control it, and adjudge such Act to be void.”? Alexander Hamilton references
neither Bonham's Case nor Otis's argument in Federalist No. 78, where he
developsthe reasoning behind judicial review of legislation, nor iseither of the
cases mentioned in John Marshall’s opinion in Marbury v. Madison. But both
insist on the power of courts to void legislation repugnant to the Constitution
as a matter of simple logic: Hamilton writes of “the nature and reason of the
thing,” and Marshall of the“theory . . . essentially attached to awritten constitu-
tion.”® Thereislittle doubt that the recourse to “reasonableness’ in the judicial
evaluation of regulatory legislation in the nineteenth century draws upon the
legacy of this now-ancient maxim, nor perhaps that the “rational relation” test
of the twentieth century is a modification of that tradition, too.

While the kinship of law and reason can be traced from the account of
kingship in the Politics of Aristotle and the discussion of “right reason” in

1 Steve Sheppard, ed., The Selected Writings of Sir Edward Coke (vol. 2) (Liberty Fund,
2003), 701 (I Institutes 97b).

2 Dr. Bonham'sCase, (1610) 8 Co. Rep. 107a, 118a, 77 Eng. Rep. 638, 652, quoted in Paxton’'s
Case (the Writs of Assistance Case), which isfound in Josiah Quincy, Jr., Reports of Cases
Argued and Adjudged in the Superior Court of Judicature of the Province of Massachusetts
Bay between 1761 and 1772 (Little, Brown and Co., 1865), 51. For a fuller discussion of
these cases, see my Common Law and Liberal Theory: Coke, Hobbes, and the Origins of
American Constitutionalism (University Press of Kansas, 1992), ch. 3, and 236 n.4.

3 Alexander Hamilton, James Madison, and John Jay, The Federalist (Jacob E. Cooke, ed.)
(Wesleyan University Press, 1961), 526; Marbury v. Madison, 5 U.S. 137, 177 (1803).
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the writings of Cicero, critics and skeptics have their own, contrary tradition.
Rarely has their point been made more effectively than by the seventeenth-
century political philosopher Thomas Hobbes:

when men that think themselves wiser than al others, clamor and demand right Reason
for judge; yet seek no more, but that all things should be determined, by no other mens
reason but their own, it isasintolerablein the society of men, asitisin play after trump
is turned, to use for trump on every occasion that suite whereof they have the most in
their hand. For they do nothing els, that will have every of their passions, as it comes
to bear sway in them, to be taken for right Reason, and that in their own controversies:
bewraying their want of right Reason, by the claym they lay to it.*

Because human reasonisfallible, or at any rate because men reason differently,
to equate law and reason in theory is in practice to yield to the arbitrary will
of the judge. Hobbes was a founder of legal positivism — he defined law as the
command of the sovereign — and the aim of Hobbes's positivism was to settle
the law in a written text or in an institution with lawmaking power, better to
ensurelegal certainty and to prevent theinjusticethat attendsan arbitrary judge.

Now the maxim that nothing that is against reason is lawful might be called
the natural law moment in the common law or, if you prefer, in the law of
common law countries or legal systems. For natural law isthelaw of reason; its
various proponents, stoic, scholastic, and modern, agree on that much, though
their formulas differ. Thomas Aquinastreats natural law as one of thefour basic
forms of law known to men — eterna law, natural law, human law, and divine
|aw —and writesthat it isknown to human reason as reason refl ects on the goods
to which human nature is inclined.> Hugo Grotius provided a classic formula
for the world of the seventeenth century:

The law of nature is a dictate of right reason, pointing out that an act, according as it
is fitting or unfitting to rational nature, has in it a quality of moral turpitude or moral
necessity; and that, in consequence, such an act is either forbidden or enjoined by the
author of nature, God.®

Hobbes used the term “law of nature” and in fact devised a catalogue of some
twenty such laws, but he admitted that, strictly speaking, these were “dictates
of reason,” not natural duties but “theorems concerning what conduceth to the
conservation and defence of themselves.”” Whether Locke followed Hobbes

4 Thomas Hobbes, Leviathan (C. B. Macpherson, ed.) (Penguin, 1968), ch. 5, 111-12.

5 ThomasAquinas, Summa Theologica, 111, g. 91, 94, in Thomas Aquinas, On Law, Morality,
and Politics (William P. Baumgarth and Richard J. Regan, S. J., ed.) (Hackett Publishing
Co., 1988).

6 De Jure Belli ac Pacis, |, c. i., sec. 10, paras. 1, 2, quoted in John Finnis, Natural Law and
Natural Rights (Oxford University Press, 1980), 44.

7 Hobbes, Leviathan, ch. 15, 217.
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or Grotius is a matter of some scholarly dispute; he wrote of the law of nature
simply that “reason. . .isthat law.”®

In this chapter, | elaborate upon the points just introduced, beginning with
the common law, turning then to the Constitution, then considering natural law
jurisprudence in its contemporary forms. In conclusion | will turn from this
necessarily abstract discussion to the contemporary debate over whether the
law ought to recognize same-sex marriage. Opponents of same-sex marriage
have objected strenuously to therole courtsare playing initslegal recognition—
andrightly so, for if fundamental changein afundamental social institution can
be decreed by unelected courts without legislative action, then it hardly seems
that our governments are democratic, except in secondary metters or, for the
time being, in matters pertaining to international affairs. At the sametime, in
treating the question of gay marriage as amatter to be settled by reason, judges
aredrawing upon along-established traditionin Anglo-American legal thought.
That they areableto turntradition against itself, or onetradition against another,
is some measure of the confusion that has arisen in modern law — as common
law has been detached from its roots in custom, natural law from its anchor in
nature, and the Constitution from the act of ordaining and establishing by the
people asawhole.

Common Law

As | have written on common law as it relates to American constitutionalism
elsewhere at some length,® allow me here a summary exposition. The common
law is the unwritten law of England, carried over by the English colonists to
North America and made the basis of much of the law of the states. Though
it came to be redefined by Justice Oliver Wendell Holmes Jr. and the tradition
of legal realism he helped initiate as “judge-made law,” that was not part of its
origina understanding at the time of American independence or the writing of
the Congtitution. As William Blackstone — whose Commentaries on the Law
of England soon enough became the standard American authority on common
law — made clear, the doctrine of the law was that the decisions of the courts
gave evidence of what the law is, but they did not create the law; the root of
common law, instead, was ancient custom, custom so long established that “the
memory of man runneth not to the contrary.”*° Common law was not the only
form of law in England — there were separate courts for Admiralty and for

8 John Locke, Two Treatisesof Government (Peter Laslett, ed.) (Cambridge University Press,
1988), I, sec. 6, 271.

9 Stoner, Common Law and Liberal Theory and Common-Law Liberty: Rethinking American
Constitutionalism (University Press of Kansas, 2003), esp. ch. 1.

10 william Blackstone, Commentaries on the Laws of England (vol. 1) (Oxford University
Press, 1765), 68—70.
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ecclesiastical law, the Chancellor had acourt of equity to resolve matterswhere
the commands of common law worked an injustice, and Parliamentary statute
had comeinto its own asaform of law —and so common law could not assert a
claimto comprehensiveness. It wasconcerned aboveall withthelaw of property,
especially property in land, and criminal law was also within its jurisdiction —
actualy, the two royal common law courts, the Court of Common Pleas and
the King's Bench, had jurisdiction of land law and criminal law, respectively —
and the centrality of common law reflected in part the central importance of
the peopl€e'sland and the king's peace. By the seventeenth century and through
the eighteenth, the common law was central to the law of England. Blackstone
wrote that the first step in interpreting even a parliamentary statute was to
determine whether it simply declared the common law — put it in writing, so to
speak —or whether it remedied some mischief that had arisen or been recognized
in the common law.'*

Still today acommon law jurisdiction is defined as one where precedent has
theforceof law. Thiswastrueintheearly daysaswell, though it bearsrepeating
that precedents then were thought not to have introduced new law but to have
given evidence of what the law was understood to be. The maxim quoted at
the outset — that nothing that is against reason is lawful — figures in the story
of precedent, for it was assumed that a precedent that ran against reason need
not be followed. When a common lawyer like Coke spoke of rooting out what
went against reason from the common law, he meant resolving contradictions,
ensuring ageneral consistency inthelaw. Thiswasnot doneby trying to squeeze
thewholeof thelaw into asingletheory or afew general principles; thecommon
law was multifarious in its rules and concerns and even in its many maxims,
the closest thing to modern principles that one findsin the classic common law.
Instead, when anew case arose that brought to light an inconsistency inthe law,
or aconflict between somelegal instrument and abasic legal maxim, the judges
had to settle the matter afresh, bringing to bear upon the question their own best
judgment, formed through long study of previous cases and perhaps also long
experience on the bench —and probably, too, in legal practice, for the common
law bench was drawn from the bar. Hence Coke could assert confidently of
the common law, in explanation of the maxim that the law contained nothing
against reason, that:

reason is the life of the Law, nay the common Law itself is nothing else but reason,
which is to be understood of an artificiall perfection of reason, gotten by long study,
observation, and experience, and not of every mans naturall reason, for, Nemo nascitur

1 Blackstone, Commentaries, 86-7. Useful for understanding the importance of property
rights in common law — especialy as conveyed to American constitutional law through
the Due Process clauses — are John V. Orth, Due Process of Law: A Brief History (Uni-
versity Press of Kansas, 2003) and James W. Ely, The Guardian of Every Other Right: A
Constitutional History of Property Rights (Oxford University Press, 1991).



Natural Law, Common Law, and the Constitution 175

artifex [No one is born an artificer]. Thislegall reason, est summa ratio [is the highest
reason]. And thereforeif all thereason that isdispersed into so many severall headswere
united into one, yet could he not make such a Law as the Law of England is, because
by so many successions of ages it hath been fined and refined by an infinite number
of grave and learned men, and by long experience growne to such a perfection, for the
government of thisRealme, asthe old rule may bejustly verified of it, Neminem oportet
esse sapientiorem legibus: No man (out of his owne private reason) ought to be wiser
than the Law, which is the perfection of reason.'?

A few things more ought to be said to conclude this brief survey of common
law asit was understood at the time of the American founding. First, as charac-
teristic of common law asdrawing the bench from the bar and treating precedent
as valid law was the institution of the jury. Indeed, Hobbes, a thoroughgoing
critic of common law, writes as though many of his opponents simply equated
common law with trial by jury, because this was the typical way of proceeding
in common law courts.™® It takes only a moment’s reflection to see how trial
by jury fits perfectly into a system of unwritten, customary law; what better
measure is there than the unanimous verdict of “twelve good men and true”
drawn from the community of that community’s sense of right and wrong?

Next, though common law was administered by secular courts, it arosein a
Christian culture, counting egregious sins among its crimes, acknowledging a
moral order defined by Christian teaching, recognizing among its privilegesthe
distinctively Christian respect accorded individual conscience, and taking its
spirit fromthe Christian doctrine of freewill. Sometimestherel ation of common
law and Christianity seems in retrospect obvious and organic — Sundays were
aday of rest at common law, because the courts were closed, and so Sunday
contracts were presumed invalid — and sometimes the common law judges
jealously guarded their jurisdiction and their distinctive rules against church
pressure. James Madison argued in his Virginia Report of 1800 that the fact
of an established church in England was an argument against reception of the
common law in the United States, but on this point both Thomas Jefferson and
Joseph Story disagreed, because they found adequate protection in the fact that
the application of common law in Americaawaysincluded the caveat, insofar
as not inconsistent with our institutions or unchanged by legislation here. On
whether Chief Justice Matthew Hale's maxim that “ Christianity isapart of the
common law” appliedin America, Jefferson and Story werealtogether at odds.'*

12 Sheppard, Selected Writings of Sr Edward Coke (vol. 2), 701 (I Institutes 97b).

13 Thomas Hobbes, A Dialogue Between a Philosopher and a Sudent of the Common Laws
of England (Joseph Cropsey, ed.) (University of Chicago Press, 1971), 70.

14| discussthesemattersat greater length, and providecitations, in“ Christianity, the Common
Law, and the Constitution” in Gary L. Gregg I1, ed., Vital Remnants: America’s Founding
and the Western Tradition (1SI Books, 1999), 175-209. For arecent study that looks at the
roots of common law in medieval theology, see David VanDrunen, Law and Custom: The
Thought of Thomas Aquinas and the Future of the Common Law (Peter Lang, 2003).
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Finally, England’s famously unwritten constitution, which seems such an
oddity to the modern world, makes perfect sense when seen in the light of
the common law culture in which it took form. Strictly speaking, the law of
Parliament was not apart of common law —the common law courtshad no juris-
diction over it, though Parliament itself was called a “high Court” — and the
king's prerogatives were, said Coke, better not disputed, in common law or
Parliament. Still, the English parliamentarians — at least until devising the doc-
trine of the sovereignty of Parliament in the eighteenth century, a doctrine that
played no little role in the estrangement of the American colonies—made their
appeal to ancient, unwritten privileges, and to written ones, too, for the Magna
Charta was held by Coke and his cohorts to declare in writing ancient privi-
legesat common law, not least inthe“law of theland” clause of itstwenty-ninth
chapter, which Coketransl ated as meaning equival ently “ due process of law.”

Constitution

Now there can beno doubt that when the American founderssettled upon written
congtitutions, they meant to remedy a defect they saw in the constitutional
tradition they inherited. Unwritten constitutions left the distribution of power
in government too ambiguous, and the limits on government too nebulous, for
liberty to be secure. Nor am | ready to deny that the liberal political philosophy
of the state of nature, the creation of government, and the right of revolution
played arolein our declaration of independence from England and the making
of our first constitutions: The language of Jefferson’s Declaration clearly draws
on Locke, and mention of the theory of the state of nature is made from time
totimein political settings. But a purely liberal interpretation of the Founding
would be profoundly mistaken. In the first place, the Declaration is infinitely
clearer than Locke that men’sinalienable rights—thefirst principles of political
reasoning — are an “endow[ment] by their Creator,” who is mentioned also as
the providence who will protect their enterprise and the supreme judge who
will hold them to account.

Second, when Congress turns in the Declaration to give concrete meaning
to the charge of “tyranny,” “absolute despotism,” and “usurpation” against
the British king, the proofs almost all make reference to presumed tenets and
practices of Anglo-American constitutionalism that the king and “ others” (i.e.,
Parliament) have transgressed — even to the point of mentioning, in the very
middle of the document, “our constitution,” which can have no other referent
at the time but an unwritten one.

Third, when the Constitution is written a decade or so later, specific provi-
sion ismade to guard against nearly every specific abuse that was named in the

15 Sheppard, Selected Writings of Sr Edward Coke (vol. 2), 858 (11 Institutes 50).
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Declaration, which | think reveals the extent to which the Framers saw even
the new institutions they were inventing in the light of a constitutional tradi-
tion they inherited rather than created from whole cloth. They used technical
common law language in the Constitution, after al, and when they write of the
“judicial power” they seem to take for granted a judiciary of the common law
type.'® Moreover, in adding the Bill of Rights, they gave written constitutional
status to numerous common law privileges and immunities, summed up in the
phrase “due process of law.” What can be said at the federal level — where
the institutions were for the most part brand new — can be said more emphati-
caly at the level of the states, where royal governors were replaced by elected
ones and their councils reconstituted into upper legisl ative chambers, but where
government otherwise was continued and existing common law was generally
adopted. Not even whole governments, but only binding ties between govern-
ments, were dissolved or reconstituted by the American Revolution; there was
no return to a Hobbesian state of nature that would have absolved men of their
family ties and undermined their estates.

The innovations of the Constitution — the separation of powers, especially
when seen asadeviceto make* ambition counteract ambition,” and theextended
republic, with its new kind of federalism in which the central power isaso a
republican government, not a council of states, and is charged with the limited
aims of ensuring protection and peace and prosperity — are real innovations,
and | do not think that therole of liberal political theory in their conception can
be countermanded. But | also think that, from the perspective of common law,
these innovations are precisely a moment when reason intervenes to reform
the legal order without replacing it. That means, inter alia, that constitutional
interpretation must keep account of the common law context in which the
Constitution was written and adopted to be true to the original understanding of
the regime. Starting from the text of a statute and turning to the intention of the
lawgiver when the text is uncertain are rules for the interpretation of statutes
by common law courts — Blackstone mentions them both'’ — and it makes
sense, conceiving of a written constitution as a fundamental statute, to bring
these practices to bear upon constitutional interpretation, as of course judges
long have done. But textualism and originalism as theories of constitutional
interpretation need to be integrated with an awareness of the common law
character of our original constitutionalism.*® If proponents of these approaches
detach the forms and processes of government that the Foundersinvented from
the living moral context in which the reforms were made, the constitutional

16 Consider the discussion of “strict rules and precedents’ and the assumption that judges
will be elevated to the bench from “alucrative line of practice” in The Federalist, No. 78.

17 Blackstone, Commentaries, 59 ff.

18 See Diarmuid F. O’ Scannlain, Rediscovering the Common Law, 79 Notre Dame Law
Review 755 (2004).
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system appears as a machine for indeterminate purpose and its moral authority
islost. The Constitution was designed as an instrument of government, and its
originators had in mind something new in the world, but their project was also
restorative: to give liberty and virtue a better home.

How will the foregoing reflections about the Constitution and the com-
mon law fare with the modern-day constitutional liberal? To be sure, mod-
ern liberals have used Holmes's redefinition of common law as judge-made
law to facilitate a bold program of innovation in the interpretation of the
Constitution’s most sweeping clauses — Due Process and Equal Protection —
and they share the liberal spirit of those in the nineteenth century, and even
some in the eighteenth, who thought that human beings could “cast off natural
limitations” in the pursuit of freer and more equal ways of life. But the samelib-
eralswho would use the processes of common law decision making to develop
the law in new directions despite the lag in popular support typicaly have lit-
tle patience with the traditional common law, which they see as oppressive
and irrational.*° Again, my point is not to deny that there is a liberal moment
in the American founding; much less would | deny that subsequent political
developments — universal suffrage, the end of slavery, the rise of capitalism,
the emancipation of women, the building of the modern national regulatory
and welfare state, and the reinterpretation of rights on liberal principles— have
pulled the polity in aliberal direction. But | do think that the resources of liber-
alism are inadequate to all of today’s challenges and that liberalism has never
given an adeguate account of either the human person or our constitutional
order. This brings me to the question of natural law.

Natural Law

Natural law, or at any rate something called “natura law,” has figured now
and again in American constitutional law. In his one dissenting opinion, in a
case involving insolvency and bankruptcy, Chief Justice John Marshall makes
mention of the state of nature and therightsthat arise within it; in hisdissent in
The Saughter-House Cases, Justice Stephen Field refers to “the natural right
of every Englishman” to practice a lawful trade without state interference.”
The jurisprudence of “natural law—due process’ suggested by these early dis-
sents may have influenced the Court’s decision in Lochner v. New York, but it
was eventually rejected by the Court and discredited in most academic circles,
though several recent studies have suggested that the bad reputation given to

19 For example, see the disparaging reference to the common law of marriage and family
in Planned Parenthood v. Casey, 505 U.S. 833, 896-898 (1992); cf. the praise for and
quotation of Justice Harlan's common law reasoning in Poe v. Ullman in Casey, 505 U.S.
at 849-50.

20 Ogdenv. Saunders, 25 U.S. 213, 345 (1827) (Marshall, C.J., dissenting); Saughter-House
Cases, 83 U.S. 36, 104 (1873).
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the laissez-faire judges by the Progressive reformers was undeserved.”! It is
certainly an irony of no small proportion that one of the same clauses used by
the laissez-faire natural lawyers—the Due Process clause of the Fifth and Four-
teenth Amendments — now does service as the constitutional anchor for avery
different line of jurisprudencethat, whilerarely callingitself natural law, never-
theless brings to the interpretation of the Constitution philosophical arguments
in defense of absolute individual rights. For example, Ronald Dworkin has for
thirty years defended a jurisprudence that would involve judges in developing
theories of constitutional law — based, he says, on the principle of equality
of concern and respect — that would justify their striking down as unconsti-
tutional statutes and any other legal instruments that block an extensive array
of individual claims against government power in order to promote expanded
self-expression and lifestyle choice.”

Dworkin's project has often been linked with the political philosophy of
John Rawls, who, more abstractly, at least from the point of view of American
congtitutional law, developed aliberal theory of justice that curtailed the reach
of public authority to securing certain basic goods to all on an equal basis,
while leaving to individuals the right to define and pursue their own good
in their own way.”® In classic liberal fashion, but to an end and with means
somewhat at odds with classical liberalism, both Rawls and Dworkin defend
extensivegovernment power to ensurelimited ends: Individual rights, especially
rights to live as one pleases without regard to traditional morality and maybe
especialy in defiance of it, are given absolute status and government support,
while advocacy for other ends is censored in the name of “public reason.” On
questions asdisparate as abortion rights and free expression, their theories, or at
any ratetheir conclusions, seem to dominate the opinion of the bar and probably
also the bench today.

About a decade after the publication of Rawls's Theory of Justice, and only
afew years after the publication of Dworkin's Taking Rights Seriously, John
Finnis published Natural Law and Natural Rights.?* Like Rawls and Dworkin,
Finnis writes in the tradition of analytic philosophy; like Rawls he develops a
comprehensive theory of justice, and like Dworkin he directs his jurisprudence
in response to H. L. A. Hart’s The Concept of Law.” Hart’s book had been
designed to offer adefense of modern constitutionalismon positivist grounds, on

21 Lochner v. New York, 198 U.S. 45 (1905); Benjamin Wright, American | nterpretations of
Natural Law (Russell and Russell, 1931). Cf. Michael Les Benedict, Laissez-Faire and
Liberty: A Re-evaluation of the Meaning and Origins of Laissez-Faire Constitutionalism, 3
Law and History Review 293 (1985) and Hadley Arkes, The Return of George Sutherland:
Restoring a Jurisprudence of Natural Rights (Princeton University Press, 1994).

22 Ronald Dwaorkin, Taking Rights Seriously (Harvard University Press, 1978), and others.

2 John Rawls, A Theory of Justice (Harvard University Press, 1971); see also John Rawls,
Political Liberalism (Columbia University Press, 2005), esp. Lecture VI.

2 Seenote 6.

2 H. L. A. Hart, The Concept of Law (2nd ed.) (Oxford University Press, 1994).
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the one hand not violating modern relativism by restricting law to a substantive
order, on the other not succumbing to the error of defending law in a way
that justified the legality of totalitarian dictatorships. Hart’'s innovation was the
concept of a“ruleof recognition,” a“second-order” ruleby which society agrees
upon the processes that would establish its primary rules, or agrees at least on
what evidence would count to establish thevalidity of primary rulesof behavior.
To simplify, while Rawls and Dworkin turned from relativism and positivism
to Kantian transcendentalism or constructivism, Finnis turned instead to the
natural law theory of Thomas Aquinas.

Like Rawls and Dworkin — indeed, like Hart and the British philosophical
tradition for a couple of centuries — Finnis accepts that one cannot derive an
“ought” froman“is,” astatement about how weought to live, for example, from
an account of what our natures are. The is/ought distinction had been thought
fatal to natural law thinking, and Finnis agrees that to accounts of natural law
presented in the form he quotes from Grotius (and | quoted from him) it is.
But he denies that Aquinas's theory of natural law, much less the approach
in Aristotle’'s Ethics, is based on a freestanding account of human nature
that men are then obliged — perhaps as a result of God’'s command — to
fulfill. Instead, Aristotle and Aquinas begin from the direct experience of good
by practical men, which isto say, from the universal human experience of what
isself-evidently good or conducive to human happiness. Not atheory of human
nature but experiencein livingahuman lifeisthebeginning of ethical reflection;
the norms of practical reasonableness — for we experience both our need and
our ability to reason about what is good — are what Finnis means (and says
Aquinas means) by “natural law.”

What | want to suggest isthat, if the common law dimension of our constitu-
tionalism makesit inevitablethat parties and their lawyerswill demand reasons
for our basic legal institutions and so will necessarily involve judges giving a
rational defense of any rule of law — or failing to see the way to such a defense,
setting the rule aside — then Finnis's theory is at least as eligible as Rawls's or
Dworkin’s for the purpose, and indeed may be more so, as Finnis is attuned
more clearly than Rawls and even than Dworkin to the distinctive way of rea-
soning at common law, though he givesit no special privilege. Moreover, there
isroom in Finnis's theory, as there is not so clearly in Rawls's and is clearly
not in Dworkin's, for fundamental decisions about constitutional principles to
be made not by courts but by the people, whether through ordinary legisla-
tive channels or by extraordinary constitutional means. Despite its Thomistic
provenance — he might say, because of it — Finnis's theory shares much with
modern liberalism: He starts from the individual’s good or, better, the individ-
ua’s understanding of his own good; he accepts and devel ops the language of
human rights; he refuses to posit any separate real existence of organic com-
munities as distinct from the real individual s whose association formsthem; he
endorses afocus on individual self-development and adopts Rawls's language
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of theindividual’s“life-plan.” He even meansfor histheory to be descriptive or
empirical —that is, to be an authentic account of how peoplein modern society
really experience and think about the moral life — and to have the advantage
over Rawls's of not relying on devices like the “origina position” or the “veil
of ignorance.” Let me present what he saysin athumbnail sketch.

Finnis begins, | said, from what people find to be practically good. In Aris-
totelian fashion, he makes alist (though of course in the book he elaborates at
greater length than | will here): The basic forms of human good, or basic human
values, are life, knowledge, play, aesthetic experience, sociability (friendship),
practical reasonablenessitself, and religion. He leavesthe particular definitions
of most of these quite open, reasoning that different people and different soci-
eties will define and pursue each good in different forms or by different ways,
there are many things that can be known, many different gamesto play, even or
especially many ways of approaching the good of religion, including the athe-
ist's (he says, even Sartre’s) elevation of human freedom in the absence of God.
Without offering a metaphysical or natural account defending the accuracy of
hislist — he explains that Aquinas's attempt to do so led to misunderstanding —
Finnisinsists nonetheless that all other human goods can be reduced to one of
these or to a means to one or more of these. For example, he says of human
sexuality that it can be analyzed in relation to life, play, and friendship; of the
family, he would analyze its various activities, responsibilities, and aims.?® Do
you think there are others, Finnis asks? Go ahead and make your case.

Now the account of human goods he gives is meant to be pre-moral; these
are simply the things that individuals recognize as self-evidently good, not
because convention says so but because they make us happy. Morality emerges
in the working out of what he means by practical reasonableness. Here he says
we recognize nine requirements, which again | will simply list: that we have
a coherent plan for our life; that we take all seven of the basic values into
account in our life, without exaggerating the importance of one or another
or leaving one or ancther out; that we show no arbitrary preference among
persons, though there is a reasonable scope for self-preference, because one's
own good is most directly one’'s concern and in one's power; that we keep
sufficient detachment from our projects so as not to feel ruined if one fails;
that we nevertheless make sufficient commitment to our projects to see them
through; that we work efficiently in bringing about the good; that we choose
no act that intends to damage a good; that we favor the common good; and
that we act according to our conscience.?” Again Finnis's emphasis is on the
plurality of these principles, as it was on the plurality of goods; for example,
the unreasonableness of utilitarianismisto take efficiency asthough it werethe
only rule of practical reason. Nor, heinsists, isthere an algorithm that fits these

% Finnis, Natural Law and Natural Rights, 86-90.
27 Finnis, Natural Law and Natural Rights, 103-26.
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various principlesinto asingle system for action. To follow these principlesis
what we mean by being moral —again, if you disagree, makethe case asto why —
but it is obvious that, as there is ample room for choice of goods, so reflection
and choice are inevitable if one isto act in a practically reasonable way. Are
there people so impervious to the good as to be wantonly cruel, or so perverse
astoinsist on acting in disregard for these norms of practical reasonabl eness?
Of course, saysFinnis, but histheory takesitsbearings, if not from the best case
simply, from the case of the human being — like Aristotle's spoudaios —whom
onelooks up to and respects. Finniswill reason, not from the extreme case, like
Hobbesor Machiavelli, or toward an “ideal theory,” like Rawls, but simply from
the “central case,” amodel that is at once to be admired but not remote.

With this basic framework, Finnis proceeds to treat the basic issues of
jurisprudence. He providesin hislist of goodsthe basisfor consideration of the
common good, which he would alow each community to define and develop
for itself —with the understanding that individual s can be members of multiple,
overlapping communities. The substance of the common good of each commu-
nity isitsjustice, and FinnisfollowsAristotlein analyzing justice asdistributive
and commutative. “ The modern grammar of rights providesaway of expressing
virtually all the requirements of practical reasonableness,” he argues, and then
shows against Dworkin that any claim for “equal concern and respect” can be
countered “by postulating an entitlement of every member of a community to
a milieu that will support rather than hinder his own pursuit of good and the
well-being of hischildren, or an entitlement of each to be rescued from hisown
folly.” 28 Authority inacommunity belongsto “thosewho canin fact effectively
settle co-ordination problems for that community,”2° but this stark doctrine is
mollified later on by admission that a ruler has no right to be obeyed beyond
his service to the common good, except to avoid scandal. Law reproduces in
its own way the whole of morality for a community, determining by public
choice what abstract principles |eave unspecified and thus creating obligations
on the individual members to obey the law for its own sake. Finally, though
Finnis considers his system complete and adequate on human terms alone, he
recognizes that many think — he himself thinks — that the human good takes on
its full meaning only in the light of transcendent meaning, even in the life of
asingle individual, and he lays out the case for seeing one’s highest good in
friendship with God (or “D,” the uncaused cause) and understanding life itself
asaplay of God's game.

What does this theory do for American constitutionalism? It offers, | think,
avocabulary that can go head-to-head with Rawlsian liberalism, that can speak
of the common good without embarrassment and formulate an individual-
rights defense of laws known to be good in the face of rights claims that seem

28 Finnis, Natural Law and Natural Rights, 98, 222.
2 Finnis, Natural Law and Natural Rights, 246.
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otherwise to further unravel social cohesion and a truly common life. It does
this without linguistic moves that deny the real individualism characteristic of
our society and reflected in our language of rights — but also without seeing in
that individualism a cause for despair. It forces its advocate to develop argu-
ments without recourse to God or religion, but it emphatically alows him to
believe and to live asabeliever. It provides arguments that ought to work in any
court where Rawls is mooted — but it leaves ample room for a polity to settle
itsfundamental issuesin other forums, and maybe even encourages that thisbe
done.

Conclusion

| promised in conclusion areflection on what all thismight mean for the current
debate over gay marriage. What is remarkable is that, despite his language of
natural law and the known affinity of the author and his students for Catholic
moral teaching, the theory of Natural Law and Natural Rights — written, of
course, before same-sex marriage ever appeared as a topic of public debate,
much less as a constitutional imposition —seems successfully to leave the issue
to be debated, providing only the principles for adequately thinking the matter
through. After al, by eschewing the traditional natural law reference to human
nature — at least Aquinas's sorting of the precepts of natural law according to
what we share with al living things, what we share with the animal's, and what
is distinctively ours — Finnis deprived himself and those who would follow his
lead of any peremptory advantage that might follow from the facts of human
biology viewed from a scientific or metaphysical point of view. One must start,
instead, from the human experience of sexuality and rediscover the good of
marriage through practical reasoning.

In published works written since Natural Law and Natural Rights, Finnis
has done exactly that, in fact revising his theory to include marriage as abasic
human good.*® He takes biology into account, but in an integral way: Human
beings are not to be understood as detached selves that merely inhabit and use
their bodies but rather as embodied persons whose actions accord with their
reasons, so human sexuality is not biological apart from moral. Marriage, and
especially the marital act itself, is explained in terms both of its procreative
potential and its expression of the fidelity of the spouses, the union of bodies
as an actualization of a union of lives. With great subtlety and through a close
analysisof Aquinas swritings, Finnisshowshow even sexual relations between
spouses can be immoral if the intentions of the couple are not right; his point,

30 Seg, e.g., John Finnis, The Good of Marriage and the Morality of Sexual Relations: Some
Philosophical and Historical Observations, 42 American Journal of Jurisprudence 97
(1997); John Finnis, Aquinas. Moral, Political, and Legal Theory (Oxford University
Press, 1998), 143-54.
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of course, is not thereby to call into question the legal standing of marriage
but to argue that true marriage alone deserves the protection and endorsement
of law.

What Finnis's willingness to make the philosophical case for traditional
marriage denies to the advocate of same-sex marriage is what has become, as
aresult of decisions of the U.S. Supreme Court, his unfair advantage: a claim
to be able to make his case solely as amatter of right, and to treat his opponent
as enthralled by irrational “animus.”** In away, it was a happy accident that
Finnis left marriage off the list of basic goods in Natural Law and Natural
Rights, for it allows his readers even now to watch, to follow along, so to speak,
as he returns marriage to its proper place — precisely the challenge supporters
of traditional marriage face in America today, as they witness the pressures
against it in the courts of law and the legal culture. Reasoning at common law
begins with tradition as the baseline, and in the absence of contrary reasons
the common lawyer will reiterate tradition, or, in other words, allow precedent
to govern the case. But because at common law there is no rule without a
reason, traditions, too, must give account of why they are good, not merely old.
Whether that account is givenin court, in alegislature, or to the public at large
is secondary; unlike the modern positivist, the old common lawyer was more
interested in what the law is than where it came from. Whatever its source,
it could be asked to stand before the bar of reason, albeit reason not disabled
from asking about, and caring for, the human good. Common law today cannot
assert mere prejudice as areason. But it can and ought to look for reason from
whatever source derived.

31 Romer v. Evans, 517 U.S. 620, 644 (1996) (Scalia, J., dissenting). See also Lawrence V.
Texas, 539 U.S. 558, 574, 583 (2003) (citing Romer, 517 U.S. at 634).
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Text, Context, and Constitution

The Common Law as Public Reason

T. R. S. ALLAN

I. Introduction

Inanglophone legal systems, the common law providesaconstitutional founda-
tion for legitimate government. It embodies atradition of governmental compli-
ancewiththeruleof law, subjecting official decisionsand actionstoindependent
judicial scrutiny. Theevolution of common law principle, prompted by changing
moral attitudeswithin society at large, providesfor the adaptation of traditional
valuesto present conditions. It enablestheabstract clauses of a“written” consti-
tutionto acquirenew meaning and givesan“ unwritten” constitutionitsprincipal
legal content. In performing such important tasks, moreover, the common law
presupposes a distinctive vision of liberal democracy: It aspires to nurture and
sustain a coherent constitutional morality, reflecting widely shared commit-
ments to a fundamental ideal of equal justice. In a common law legal order,
authoritative texts—whatever their formal status—areinterpreted as elements of
that larger constitutional design. Their true meaning and legal consequencesare
always matters of conscientious moral judgment, undertaken within the context
of astrong legal tradition: The exercise of power iseverywhere subject to moral
scrutiny and the standing requirement of reasoned justification.*

In the context of acommon law rule, the notion of legal “validity” islargely
redundant. The rule announced by the court in an earlier case may be relevant
to the current inquiry, yet have little or no force. Its force and scope depend
on itsjustification, judged in the light of present circumstances: Its coherence
with current doctrine, on the one hand, and its conformity to prevailing moral
and social standards, on the other, jointly determine its fate as a criterion of

Amanda Perreau-Saussine’s helpful comments on an earlier draft are gratefully acknowl-

edged.

1 For an exploration of these themes, see T. R. S. Allan, Constitutional Justice: A Liberal
Theory of the Rule of Law (Oxford University Press, 2001).
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decision making.? It is less obvious, but equally true, that a statutory rule may
be formally valid but exert little rea influence. The definitive text, if based
on mistaken assumptions or doubtful wisdom, may be granted binding force
within only anarrowly restricted sphere; and though its democratic credentials
are clearly pertinent to the legitimacy of such a mode of construction, they
do not simply override every other relevant dimension of political morality. It
is (I shall argue) always a matter of judgment and degree; and the older the
statute, the weaker (other things being equal) its claim — or the claim of an
earlier reading — to substantive authority. A legidative rule, like the body of
common law rules that surround it and so partly determine its meaning, must
evolve in response to altered social conditions, even while the canonical text
remainsinviolate.

Because reason is sovereign over will, a legislative enactment can amend
the law only as far as its stipulations make good sense to those it addresses.
L egislative supremacy must be understood asalargely formal doctrine, marking
the right of elected representatives to participate in the adaptation of the law to
new demands; for the meaning and scope of the authoritative text that expresses
their intentionswill reflect itsrational strength asa contribution to justiceinthe
circumstances arising. A common law judge submitsto alegislative command,
just as he acknowledges a binding precedent, only insofar as he can view its
regquirements as an intelligible contribution to alarger common reason that he
honorsand respects. Thelegidative intentions he discerns (or infers) depend, in
part, onthose principlesof justice hetakesto be both morally correct and widely
shared.® The interpretation of formally enacted texts is as important a part of
the larger political discourse, throughout society at large, as are the legidative
deliberations that precede enactment: The judge is as much the guardian of
the public morality as the servant of his current legiative masters. Statute
and precedent alike prove opague or indeterminate whenever that morality is
potentially threatened; and the “law” that governs the particular case, in dl its
moral complexity, cannot therefore be simply identified with either. The public
morality (or public reason) is the major part of what, in context, the “laws’
established truly mean.

I1. Common Law and Statute

The rule of law seeks an appropriate accommaodation, according to context,
between the competing ideals of legality and equity.* Theformer ideal specifies
in advance the factors pertinent to correct legal decision making; deductive

2 Cf. Melvin Aron Eisenberg, The Nature of the Common Law (Harvard University Press,
1988), 1514.

3 SeeT.R. S. Allan, Legislative Supremacy and Legislative Intention: Inter pretation, Mean-
ing, and Authority, 63 Cambridge Law Journal 685 (2004).

4 See J. R. Lucas, The Principles of Politics (Oxford University Press, 1966), 133-43.
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reasoning isits characteristic feature. The latter is more purely rational, taking
all relevant aspects of the case into account, as judged ex post facto. These
ideals are embodied in the distinctive processes of legislation and adjudication,
when regarded as antithetical modes of governance; but in practice there must
be a suitable reconciliation between the two. Without the discipline of rules,
readily ascertained and consistently applied, legal certainty is undermined; but
therigid application of rulesto cases where the context makes it inappropriate
threatens the essential connection between law and justice. The chief virtue of
common law constitutionalism isits ability to find the correct path between the
rival horrors of rule formalism and arbitrary, ad hoc decision making. Rules
may be acknowledged and applied, but only within thelimits of reasonableness,
as judged by widely accepted principles of justice and settled expectation and
tradition.

At first impression, the distinction between statute and common law may
appear to entrench the division between competing ideals, leading in turn to the
need for sharply differentiated styles of adjudication, according to the source
of law involved. Enacted rules can enable us to ascertain most clearly what is
lawfully required or permitted or prohibited: The canonical text reduces, even
if it cannot eliminate, the scope for argument. Common law adjudication, by
contrast, is more characteristic of equity: It permits a decision closely attuned
to the particular circumstances, leaving wide discretion to the judge in making
his appraisal. His justification for the selection of the relevant factors from an
indefinite number of possibilities is given in retrospect. A weaker principle
of universalizability operates. Like cases should be treated alike. But these
distinctions can be overdrawn. In practice, the meaning of statutes depends on
their correct interpretation, which reintroduces many, if not al, of the varied
considerations that inform particularistic decision making. And the doctrine
of stare decisis normally ensures that common law rules possess a genuine, if
limited, independence of their underlying justifications.

When the ordinary common law isviewed asthe ultimate basis of legitimate
governance, law and justice operate in harness, according to the demands of
the particular case. The available arguments for following or distinguishing or
overturning® the precedent case — or the rule it is understood to exemplify —
are made directly pertinent to the court’s decision. The wisdom or justice of
adherence to existing rules is therefore a judgment internal to the adjudicative
process, rather than merely astandard of external criticism: Central to the ques-
tion of rule application isaskeptical probing and newly formulated articulation
of therule itself.

Even when the principle of stare decisis applies, the authority of the prece-
dent depends on asubsequent account of its proper explanation and justification
and, hence, of its relevance (or otherwise) to present circumstances. Although

5 See Eisenberg, The Nature of the Common Law, ch. 7.
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the terms of an earlier judgment will normally reveal its origina grounds, as
they were understood by its author, they cannot bind alater court if, in the light
of subsequent events or developing doctrine, a better (more persuasive) expla-
nation of the decision can now be given. The overall coherence or reasoned
consistency for which the legal order strives is mainly a present, rather than
historical, virtue: The rule of law means an order of just governance, according
to criteria of justice that can be defended today to inhabitants of the contem-
porary world. Legal rules must be congruent with prevailing social and moral
standards as well as meet requirements of doctrinal consistency.®

When stare decisisis strictly followed, the result in the precedent case must
beaccepted even if itsrationale remains controversial; and the further the depar-
ture of any new explanation from the reasons originally given for the decision,
the higher the burden of justification. New explanations that unsettle previous
understandings must make up, in the force of their contribution to justice, for
the disservice they do the value of legal certainty. For higher courts, at lib-
erty (under certain conditions) to repudiate their previous decisions altogether,
common law rules are little more than rules of thumb — a guide to the usual
demands of legal principle, in the context under review, but vulnerable to qual-
ification and reassessment in the face of changing circumstances or even novel
arguments.” Inherently revisable, according to the demands of justice, common
law rules obtain their temporary fixity from the needs of their subject matter;
in certain fields, such as the criminal law, clear guidance is itself a primary
requirement of justice. Such rules acquire their authority (such as it is) from
judges and lawyers agreement, where it exists, that they remain a useful or
appropriate guide to what legal principle requires. The shape and authority of
common law rules alike depend on what may be a fragile consensus, at |east
among the senior judiciary, about the requirements of justice in the standard
cases the rules address.

The claim to democratic legitimacy that typically accompanies statute law
restricts the judges’ freedom of maneuver: The search for consensus is more
firmly guided by a definitive text. But we should not exaggerate the difference
this makes to the deliberations of common law judges. There is more affinity
between statutory interpretation and common law adjudication, on closeinspec-
tion, than there is divergence. If courts are to cooperate loyally with legidative
instructions, in obedienceto the demands of representative democracy, they will

6 See generally Eisenberg, The Nature of the Common Law. But Eisenberg's distinction
between social morality, on one hand, and the judge’s personal morality, on the other, istoo
sharply drawn. A judge must rely on his own critical evaluation of custom, practice, and
precedent in deciding what the public morality truly requires. He has recourse to shared
morality, correctly —most plausibly — understood.

7 Cf. Frederick Schauer, Playing by the Rules: A Philosophical Examination of Rule-
Based Decision-Making in Law and in Life (Oxford University Press, 1991), 104-11,
174-87.
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normally accept the authority of the statute’s “plain meaning.”® When there is
aplain or obvious or ordinary meaning —areading that the words, taken in con-
text, most naturally suggest — such a meaning has a priority over less obvious
readings, where the interpretative grounds would be more doubtful and con-
tentious. But the context includes the legal principlesthat underpin the general
body of rulesthat the statute leaves untouched. Understood as a contribution to
an existing order of justice, based on common law tradition, the text must be
interpreted in that spirit: Its true meaning reflects judicial apprehension of the
particular “mischief” it was intended to alleviate and the nature of the remedy
apparently provided for.° The “real” text'” is the meaning of the words when
interpreted in accordance with reason, rooted in an evolving and ever newly
articulated common law.

Whereas a common law rule must be derived from an account of previous
decisions, a statutory rule is fashioned by interpreting its text; but there is an
interdependence between text and example in both cases. Although an earlier
formulation of acommon law ruleisnot strictly binding in subsequent cases, it
may in practice offer powerful guidance. Without an authoritative statement of
therule, or at least the general principleit embodies, the existence of competing
rationales for earlier decisions would leave legal doctrine substantially inde-
terminate. A higher court’s characterization of the facts of the precedent case,
and articulation of the grounds of decision, will therefore be highly influential:
Its exegesis will normally provide the framework for future deliberation, even
if the framework is not itself invulnerable to adaptation and (eventual) recon-
struction.** Whether a rule has its basis in statute or common law, therefore,
its content depends in part on an authoritative text; and in each case the text
is understood by reference to examples. If a statute has a plain or obvious
meaning, it hasit in virtue of some class of instances to which its application
was apparently intended. A persuasive interpretation seeks harmony between
general justification and particular example: We acknowledge the rule as the
source of a correct decision in the paradigm case.

The critical question, however, concerns the connection between the plain
meaning, whereit exists, and the penumbraof doubt that surroundsit, asregards
the proper extension of the words employed. How far should the plain meaning
control the statute's application to nonstandard cases, where the result might be
unjust or inexpedient? It seemsinevitable that here the ordinary meaning loses
its ordinary authority, the propriety of the provision’s application becoming a
meatter of independent normativejudgment. How far, if at all, would the statute’s

8 Cf. Neil MacCormick, Legal Reasoning and Legal Theory (Oxford University Press, 1978),
203-13.

9 See Heydon's Case, (1584) 3 Co. Rep. 7a, 7b, 76 Eng. Rep. 637.

10 ¢cf. Ronald Dworkin, Law's Empire (Harvard University Press, 1986), 17.

1L Cf. Eisenberg, The Nature of the Common Law, 51-76; Schauer, Playing by the Rules,
179-87.
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objects or purposes be threatened by anarrow construction, leaving the present
case unaffected? Or how serious would be the affront to relevant individual
rights or legitimate interests if the statute's policy were extended to encompass
it? Inthe absence of aplain meaning, asregardsthe circumstancesunder review,
theinterpreter’svaluejudgmentsare clearly critical; theinterpreter must supply
the meaning that the statute, in the eventsthat have occurred, hasleft obscure.*

The standard case, where the plain meaning applies, will function in the
interpreter’s reasoning very much like acommon law precedent. It will govern
the decision of the new, nonstandard case only insofar as reason commends.
That does not mean that all the pertinent questions of justice or policy are open,
asif the statute did not exist — any more than the novel case at common law
is decided without reference to precedent. The basic requirements of coher-
ence and consistency informing the ideal of equality before the law, or formal
justice, will favor certain conclusions over others. There must be a genuine
effort to understand the statute’s “intention” — its form of response to what-
ever social need or legal deficiency it is understood to address — as a basis for
deciding its meaning or effect, if any, in the circumstances arising.™® The better
attainment of the statute’s general purposes is a good reason for its extension
to the doubtful case, when the language allows; but such a reason cannot be
conclusive. The requirements of consistency and coherence apply at the level
of legal fundamentals, not merely in discrete areas of social policy: There must
be a reconciliation (as far as possible) between the immediate governmental
or public purpose, on the one hand, and more enduring features of the legal
and constitutional landscape, on the other. As an authoritative interpreter, the
judge becomes part author of thelegislation: He cannot avoid the responsibility
of setting boundaries to the rules enacted, according to his own judgments of
political morality.

Like common law adjudication, statutory interpretation entails reasoning by
analogy.’* The closer the analogy between the standard and novel cases, as
judged by whatever principles or policies seem most pertinent, the stronger the
casefor the statute’s application. The weaker the anal ogy, conversely, the better
the case for concluding that, on its correct construction, the provision does
not apply in the circumstances arising. When the analogy is weak, there is no
basis for claiming that the novel or nonstandard case has been authoritatively
determined: First principles, as reflected in the genera law, are a safer and
fairer guide to legitimate decision. The standard caseis properly distinguished
from the present circumstances, much as a precedent is distinguished when its
ratio, properly understood, is held to be inapplicable to the case in hand. If the

12 Cf. H. L. A. Hart, The Concept of Law (2nd ed.) (Oxford University Press, 1994), 124-36.

13 Cf. Lon L. Fuller, The Morality of Law (revised ed.) (Yale University Press, 1969), 82-91.

14 Cf. Cass R. Sunstein, Legal Reasoning and Political Conflict (Oxford University Press,
1996), 83-90.
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standard case isrightly distinguished, on persuasive grounds, the rule’s narrow
construction islegitimately adopted. Theinterpretation can be assailed only by
challenging the correctness of the relevant judgments of policy or principle.
There can be no complaint that the statute, which is ex hypothesi ambiguous,
has been improperly “overridden”: Any suggestion of a threat to democratic
authority would be misconceived.'®

In his influential discussion of the contrasting errors of formalism, on the
one hand, and rule skepticism, on the other, H. L. A. Hart drew attention to the
frailty, in practice, of the distinction between communication by authoritative
example and communication by authoritative general language.'® The “plain
case” was only the familiar, constantly recurring one where “there is general
agreement in judgments as to the applicability of the classifying terms.” In the
context of moredoubtful instances, thelanguage of therule seems* only to mark
out an authoritative example, namely that constituted by the plain case.” The
example may be used much like a precedent, even if thetext will imposetighter
constraintson interpretation. There must beresort to anal ogical reasoning, iden-
tifying relevant similarities and differences; and there is no readily discernible
division between the immediate and the wider interpretative context:

In the case of legal rules, the criteria of relevance and closeness of resemblance depend
on many complex factors running through the legal system and on the aims or purpose
which may be attributed to the rule. To characterize these would be to characterize
whatever is specific or peculiar in legal reasoning.*’

It isimportant to emphasize that the “ general agreement in judgments’ that
identifies the plain case reflects the power of many taken-for-granted, largely
uncontroversial assumptions; enacted law is from its inception embedded in a
preexisting framework of justice and shared morality. The existence of an obvi-
ousor ordinary meaning assumes aready apprehension of underlying or general
purposes: Ordinary meaning is as much afunction of context as semantic con-
ventions.® But those objects or purposes cannot be understood without recourse
to theinterpreter’s normative judgments and eval uations. Those judgmentswill
color his perceptions of what, as reasonable persons, our representative legisla-
torswished to achieve; they will also inform his conclusions about the intended
limits of any legidlative scheme and the unstated conditionsto which its pursuit
isimplicitly subject.

The famous decision in Riggs v. Palmer provides an apt example.”® A man
who had murdered his grandfather was held to be disqualified from inheriting
his victim's estate even though he was named as beneficiary in the will, which

15 Cf. Sunstein, Legal Reasoning and Political Conflict, 183.

16 Hart, The Concept of Law, 126-9.

7 Hart, The Concept of Law, 127.

18 Cf. MacCormick, Legal Reasoning and Legal Theory, 205.

19 115 N.Y. 506, 22 N.E. 188 (1889). See Dworkin, Law's Empire, 15-20.
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satisfied the express requirements of the applicable statute. In the New York
Court of Appeals, the majority conceded that “ statutes regulating the making,
proof, and effect of wills. . . if literally construed, and if their force and effect
can in no way and under no circumstances be controlled or modified, give this
property to the murderer.”?° However, the court denied the appropriateness of
aliteral construction and affirmed the view that statutes could be “controlled
in their operation and effect by general, fundamental maxims of the common
law,” such as the principle that no one should profit from his own wrong.?*
Some writers have noted the applicability of the statute’s plain language,
emphasizing the court’s resistance to a morally unacceptable outcome??; but
theliteral text may be a poor guide to the true meaning of the rule. Thereisno
fundamental distinction here between meaning and (dis)application, which are
ultimately different descriptions of the same interpretative issue. If equitable
principles could temper the statute's application, they could equally assist in
determining its correct construction: The “letter of the statute” was treated as
subservient to the true “intention of the makers.” On either analysis, there was
no violation of any authoritative rule. Thefailureto apply astatute according to
its true meaning would amount to an infringement of legislative supremacy —
onethat the court itself would clearly have denied. The statute was* overridden”
mainly inthe sensethat itsliteral meaning wasrejected in favor of amore plau-
sible one, permitting an exception that thelanguage, on any reasonableview, did
not preclude.?® The proper construction (or “interpretative reconstruction” %)
depends on context; and the context includes all those general principles of law
that assist in determining the correct meaning or scope of the rule enacted.

I11. Reason and Authority

Blackstone affirmed that Acts of Parliament that are “impossible to be per-
formed” lack validity; and “if there arise out of them collaterally any absurd
consequences, manifestly contradictory tocommon reason, they are, with regard
to those collateral consequences, void.”?® Thejudges could properly “expound
the statute by equity,” where general words produced unreasonable results in

20 115N.Y. at 511, 22 N.E. at 190 (emphasis ming).

2L Cf. ReSigsworth, [1935] Ch. 89; Cleaver v. Mutual Reserve Fund Life Association, [1892]
1 QB 147.

22 See Schauer, Playing by the Rules, 189-91, 200-1, 209-11. Cf. Charles Silver, Elmer’s
Case: A Legal Positivist Repliesto Dworkin, 6 Law and Philosophy 381, 383-385 (1987).

23 See further Allan, Legislative Supremacy and Legislative Intention, 63 Cambridge Law
Journal at 696-701.

24 See Ronald Dworkin, Reflections on Fidelity, 65 Fordham Law Review 1799, 1816 (1997).

% gir William Blackstone, Commentaries on the Laws of England (vol. 1) (Oxford University
Press, 1765), 91. Cf. Coke'sjudgment in Dr. Bonham's Case, (1610) 8 Co. Rep. 107, 1183,
77 Eng. Rep. 638, 652. The authors of statutes made “against law and right” could be
assumed not to intend their apparent consegquences.
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particular instances; they were “in decency to conclude that this consequence
was not foreseen” by itsauthors. Admittedly, Blackstone denied that the judges
could atogether reject a statute on the ground that its “main object” was
unreasonable; but in most cases a reasonable objective can be identified, or
at least attributed, even if its fit with the text is less than perfect. We should
not suppose that the distinction between the main object and merely collat-
eral consequences is given independently of our interpretative efforts: We will
recognize an unintended consequence by perceiving its absurdity.

A common law constitution entails a subtle blend of reason and author-
ity. Enacted texts and judicial opinions provide important anchors for legal
reasoning, substituting specific rules for general legal principle. Such rules are
understood, however, by referenceto the standard or paradigm cases over which
their jurisdiction seems most reasonable; the content and boundaries of these
rules are supplied by reasoned judgment as succeeding cases arise to test their
true meaning and scope. We distinguish arule's“main object” from its merely
“collateral consequences’ on the basis of a plausible theory about its value and
point. And while for reasons of stability and certainty a rule may acquire a
certain independence from its underlying justification, it is overridden when
the reasons against its application are powerful. When its rationale is clearly
inapplicable, or circumstances arise to challengeits priority, the rule is subject
to reappraisal; or, more strictly speaking, its pertinence to the case in hand is
called into question.

Legidation is not to be understood as the sovereign’s command, displac-
ing reason by preemptive authority, so much as an influential guidance to the
requirements of reason in certain instances. The canonical text will help to
determine the relevant instances, but only in combination with the reasoned
judgment of its principal readers. Just as precedents are evaluated and their
rules reformulated in the light of experience and cogent criticism, so statutes
must be interpreted, and when appropriate reinterpreted, as elements of alarger
design — public policy conjoined with legal principle in the overall effort to
secure a common justice, widely acceptable to members of the community at
large.

When (for example) a provision requires the court to impose alife sentence
on someone convicted of a second “serious’ offense, unless there are “ excep-
tional circumstances relating to either of the offences or to the offender which
justify its not doing so,”?° its application to the facts of aparticular case should
reflect the statute’s rationale, appropriately conceived. The characterization of
circumstances as “ exceptional,” or otherwise, must be sensitive to purpose and
context: Reason and authority are intertwined. If the legislative purpose was
to protect the public against dangerous offenders, it can be deduced that the

2 Crime (Sentences) Act 1997, § 2.
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rule does not apply to someone who poses no danger: When the “statutory
assumption” isshownto be“misplaced,” the situation, regarded in the statutory
context, is properly deemed “exceptional .”?” Earlier judgments had denied that
the youth of the offender at the time of the first offense, or the lapse of time
between offenses, or the different nature of the “serious offenses’ involved,
could be treated as “exceptional” because such features were not uncommon;
but those conclusions overlooked the legidlative rationale. Because such mat-
ters were plainly relevant to the existence of a danger from which the public
needed protection, they could in appropriate cases justify the disapplication of
a general rule otherwise capable of causing grave injustice. A draconian rule,
literally construed, was rightly interpreted so asto further alegitimate statutory
purpose while preserving intact the basic principles of criminal justice.?®

A rule enjoys peremptory force, whether at common law or under statute,
only in the sense that it determines the balance of reasonsin the standard case;
but the standard case may be asbroadly or narrowly conceived asthe courtsthink
fit. In practice, there will be no clear distinction between the application of the
rule and decision in accordance with its underlying reasons, where persuasive;
for the true extension of the rule will appear only as succeeding cases arise
to test its limits. The authority of any official extension of the legal record —
whether statute or precedent —isafragile, contextual one, reflecting the strength
of its entitlement (if any) to obedience in current circumstances. Blackstone
denied that a statute could be altogether rejected as simply unreasonable; but
reasonableness is a matter of degree, allowing in most cases for a moraly
acceptable interpretation. A statute so unreasonable that no Parliament could
knowingly enact it—if performing itslawmaking rolewithin ademocratic polity
based on the rule of law — would have to be dismissed as an aberration: Our
interpretative resources would fail us, confronted by a breach of the principles
of justice we treat as fundamental.

It iswidely understood that (even in Britain) legislative supremacy is modi-
fied, or softened, in practice by statutory interpretation attuned to the demands
of congtitutional justice: “Intheabsence of expresslanguage or necessary impli-
cation to the contrary, the courts. . . presume that even the most general words
wereintended to be subject to the basic rights of theindividual.”?° In the result,
the courts of the United Kingdom, “though acknowledging the sovereignty of
Parliament, apply principlesof constitutionality little different fromthosewhich
exist in countries where the power of the legislature is expressly limited by a
constitutional document.”*° It isless well understood, however, that matters of

27 R.v. Offen, [2001] 1 WLR 253, 272.

28 The correctness of this approach was affirmed by the House of Lordsin R. v. Drew, [2003]
UKHL 25 at [20], [2003] 4 All ER 557.

2 R.v. Secretary of State for the Home Department, ex parte Smms, [2000] 2 AC 115, 131
(Lord Hoffmann).

30 Smms, [2000] 2 AC at 131.
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“necessary implication” are in practice questions of judgment and degree; even
“expresslanguage’ obtainsits true meaning, in part, from the expectations and
presumptions that provide the interpretative context for effective communica-
tion.

The conventional view that Parliament is ultimately subject only to political,
not legal, constraints, is therefore false; and we should question the view that
parliamentary sovereignty “means that Parliament can, if it chooses, legislate
contrary to fundamental principlesof humanrights.” ** Parliament’ ssovereignty
is confined by the limits of our ability to attribute a defensible meaning to
its enactments — one we can square with our loyalty to a public institution
dedicated to pursuit of the common good. If fundamental rights “cannot be
overridden by general or ambiguous words,” it is not (or not merely) because
“there istoo great arisk that the full implications of their unqualified meaning
may have passed unnoticed in the democratic process’*?; but rather because
the “full implications” will become apparent only in the light of unfolding
events. The proper reconciliation between fundamental rights and competing
public interests can be made only when specific instances confront us with the
consequences of the competition in all their illuminating particularity. Novel
situations will force us to confront the challenge to our political values anew;
and the statutory text cannot resolve our difficulties unai ded.

A prisoner who was serving alife sentence for murder wished to spesk to a
journalist in an effort to establish hisinnocence. Following government policy,
however, the prison governor refused to allow the journalist to conduct an inter-
view (except under unacceptable conditions of confidentiality). The House of
Lords held the policy unlawful as an unjustified impediment to the prisoner’s
right to freedom of expression: His accessto ajournalist, who commanded the
resources to investigate the facts, would enable him effectively to challenge his
conviction, exposing any errors in the administration of justice.** The Home
Secretary’s policy wasimposed under the Prison Act of 1952, which authorized
the making of rulesfor the regulation of prisons and the treatment of prisoners.
Literally construed, and entailing ablanket ban oninterviews, the pertinent rules
were ultra vires; but the “principle of legality” justified a narrower construc-
tion. The rules should be understood to allow such interviews when a proper
foundation had been laid in previous correspondence.

Theprinciple of legality operated asameans of adjusting ageneral statutory
power, and the subordinatelegislation it authorized, to the demands of constitu-
tional principle. The exercise of discretionary executive power became subject
to common law constraints, which resisted unnecessary legis ativeinterference.
Itisprecisely thejudges ability to adapt the statutory provisionsto the needs of

31 gmms, [2000] 2 AC at 131.
% gmms, [2000] 2 AC at 131.
33 See generally Smims.
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the case, or generic case, that demonstrates the interdependence of legidative
and judicial power. The statutory purposes are not disregarded, as if common
law rights were unaffected in the absence of “express language” or “neces-
sary implication” to the contrary. The fundamental nature of these rights —to
freedom of speech and access to justice — makes them central to our analysis
of the statutory scheme of control; but their content and scope will reflect the
context in which they operate. Such rights survive to the extent that legitimate
governance demands, though the concrete entitlementsthey warrant will reflect
the limitations or restrictions that public policy (expressed in statute and rules)
fairly requires.

There is no enduring conflict between legal principle and public policy, or
between fundamental rights and democratic decision making. For members of
Parliament can be assumed, in aliberal democracy, to act on the understand-
ing that such rights must be preserved as far as possible. The only practical
question concerns their true meaning and consequence in the circumstances
arising; and on that question the statute —taken in isolation — can rarely, if ever,
give a definitive answer. Even the most prolix grant of power, specifying the
circumstances of itsintended operation in elaborate detail, cannot prescribe all
the relevant conditions. Its practical application will be as much dependent on
judgments of purpose and propriety asamore open-ended provision, evenif its
specificity obliges the interpreter to justify his reading more fully, with equiv-
alent attention to detail. The legislature may seek narrowly to circumscribe
both administrative and judicia discretion, but it cannot absolve either judge
or official from his own responsibility to safeguard constitutional governance.
Obedience to the text cannot supplant the dictates of reason; for every text is
subject to the exceptions and qualifications that reflection on particular cases
makes persuasive.*

The general principle of constitutional common law is that “the more sub-
stantial the interference with fundamental rights the more the court will require
by way of justification before it can be satisfied that the interference is reason-
able...”® Though normally expressed as a principle to govern subordinate
legislation or administrative decision, it applies with equal force to primary
legislation; the principlereflectsalegitimate assumption about legisl ative inten-
tion, correctly construed. For thetrue natureand extent of any authorizedinterfe-
rencewithfundamental rightsisalwaysamatter of what isdefensibleinthelight
of the statute' sapparent aimsand objectives. Thedeeper theintrusioninto estab-
lished rights or liberties entailed or permitted by a suggested interpretation, the
more reluctant the courts will be to accept its claim to legislative authorization.

34 Seefurther T. R. S. Allan, Constitutional Dialogue and the Justification of Judicial Review,
23 Oxford Journal of Legal Studies 563 (2003).

35 9mms, [2000] 2 AC at 130 (citing R. v. Ministry of Defence, ex parte Smith, [1996] QB
517, 554).
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Even the clearest language will be understood as pertaining to cases of
necessity, where such intrusion may be most readily justified. In the same way,
what is necessarily “implied” depends on an appraisal of the statute’spolicy, in
the light of prevailing circumstances, rather than submission to the inexorable
logic of the text’s “command.” It is amatter of what reasons can be offered to
those whose rights are threatened, and whether they could fairly be expected to
command assent in view of the genuine needs of the public good.>® What the
statute means is a question of what can be justified when policy and principle
are brought into harmony; and responsibility for the outcome belongs as much
to the court asto the legislature.

It isusually possible to characterize the standard or central casein the light
of a provision’s apparent general aims, while excluding a range of situations
where countervailing interests or conflicting principles are thought to take clear
precedence. But when astatutory provision appears, onitsmost natural reading,
to violate settled expectations or well-established principles, the standard case
may not be easy to identify. A very narrow construction may be called for, in
deference to the fundamental assumption that the legislature acts in good faith
for the public good and does not authorize unreasonable outcomes. Where the
literal (or acontextual) meaning gives rise to absurdity, or grave injustice, the
central case of application must be judicially constructed, as far as possible,
according to whatever requirements of political morality seem most plausible
and pressing. Just as a dubious precedent may sometimes be so steadily distin-
guished in later cases as to become confined, for practical purposes, to its own
particular facts, so a statutory provision may, in extremis, be confined to very
limited circumstances. We may be forced to conclude that its potential effects
were misunderstood by those who drafted and approved the pertinent clause:
They had overlooked some features of the context — especially the constitu-
tional context —that were critical to any rational scheme of legislation, worthy
of obedience.

In response to a narrowly technical provision, purporting to restrict the
admission of evidence of the complainant’s sexual behavior, in a trial for a
sexual offense, the House of Lords affirmed the trial judge’s paramount duty to
ensureafair trial.*>” Because evidenceof previoussexual relationsbetween com-
plainant and defendant would sometimes be relevant to the issue of consent,
such evidence must be admitted — notwithstanding the prima facie statutory
prohibition — when its exclusion would endanger the fairness of the trial. The
judges acknowledged the need to addressthe “ mischief” Parliament had sought
to curb: Evidence of the complainant’s previous sexual experience had been too
freely admitted in the exercise of judicial discretion. It was nonethel ess thought

36 See further Allan, Constitutional Justice, 125-33.
87 R.v. A (Sexual Offence: Complainant’s Sexual History), [2001] UKHL 25, [2002] 1 AC
45 (interpreting the Youth Justice and Criminal Evidence Act 1999, § 41).
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right to “proceed on the basis that the legislature would not, if alerted to the
problem, have wished to deny the right of the accused to put forward afull and
complete defence by advancing truly probative material .” %

V. Reason and Tradition

The characteristic resort to anal ogy enables courtsto avoid highly abstract ideas
or very broad statements of principle in the great majority of cases: Analogies
can be sought at lower levels of abstraction, by reference to norms applicable
primarily to the context in view. The court’s main focus on a fairly narrow
range of issues makesit unwise to be too ambitious; ashift of focus, stimulated
by subsequent cases, may revea serious flaws in a theoretical analysis built
on limited practical experience. It is doubtful, however, whether more wide-
ranging discussion should ever be condemned asillegitimate, asif it substituted
legal philosophy for democratic deliberation.®® The court’s high-level theoriz-
ing, where it occurs, will by its nature lack authority: The decision’sratio can
be properly constructed at some more mundane level, sufficient to reconcile it
with different conclusionsin later cases based on altered circumstances. There
is, then, no usurpation of the role of elected politicians because obiter dicta,
however eminent their authors, bind no one. Insofar as judicia analysis of
underlying principle contributes to a better understanding of alega decision
and its possibleimplicationsfor analogous cases, it should be welcomed as part
of the wider public debate that deliberative democracy entails.

It is not “the absence of a democratic pedigree’®’ that gives a system of
precedent, analogy, and “incompletely theorized agreement” such importance,
but rather the way in which it reconciles reason and tradition. The sharing of
paradigms is the basis for elucidating and refining a collective moral code,
expressing the fundamental legal commitments of the whole community as
shaped by history and experience. It is only the focus on agreed outcomes in
particular instances that provides assurance that abstract principles possess a
genuine core of shared meaning; the dialogue obtains a practical substance it
might otherwiselack. Insofar as*“the development of large-scal e theories of the
right and the good” ** is entailed by the effort to make sense of our own demo-
cratic tradition, we should acknowledge the collaborative nature of the task —
one that transcends distinctions between the different branches of government.

% R.V.A.,[2001] UKHL 25at [45]. Seefurther Allan, Legislative Supremacy and Legislative
Intention, 63 Cambridge Law Journal at 705-8.

39 Sunstein appears to make this charge as part of his defense of “incompletely theorized
agreements’ that avoid unnecessarily abstract speculations. See Legal Reasoning and
Political Conflict, 44-53.

40 Sunstein, Legal Reasoning and Political Conflict, 46.

41 Sunstein, Legal Reasoning and Political Conflict, 53.
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For judicial theorizing is as much a part of the deliberative enterprise of law as
legidative debate. The influence of large-scale or abstract theories of justiceis
afunction of their cogency: They have no practical conseguences, in the court-
room or outside, except insofar as other citizens and officials are persuaded of
their merits. Thetheories of theright or the good that underlie legislation enjoy
no greater authority than those endorsed by judges. A moral principleis either
understood and accepted, subject to appropriate qualification, or rejected as
erroneous. It cannot be enacted along with all the infinite gradations of weight
that its application requires. Legal authority, strictly speaking, attaches only to
theruleenacted, or adopted, for the standard or central case of (uncontroversial)
application.

When we truly appreciate the virtues of common law reasoning for a com-
plex world — one in which we are unlikely to find consensus about ultimate
values — we will question the conventional wisdom that distinguishes sharply
between legal thought and political argument. If people are often able to agree
on relatively concrete rules or standards, even when more abstract ideas would
not command the same assent, are there not similar implications for both law
and politics? If “incompletely theorized judgments on particular cases are the
ordinary material of law,”*? the same must be true for politics in a pluralist
democracy. If, moreover, moral and political theories are only the “means by
which people make sense of thejudgmentsthat constitutetheir ethical and polit-
ical worlds,” so that neither the abstract nor the particular should be treated as
foundational,** the virtues of humble incrementalism are virtues of politics
as well as law. And insofar as judicial theorizing may seem disrespectful by
forcing people “to contend, unnecessarily, over their deepest and most defining
moral commitments,”** the same must often be true for political theorizing in
acountry divided by serious disagreements and competing ideologies.

At its best, common law reasoning instantiates a republican ideal of demo-
cratic governance — one that makes the pursuit of justice its central aim but
acknowledges the right (indeed, duty) of every citizen to bring his own moral
judgments to bear on the matters at issue, according to his opportunities for
influence. Sunstein notes the important connection between procedural justice
and the very pliable nature of law when reasoning by analogy plays a critical
role.*> Each participant in the legal system is entitled to demand a reappraisal
of precedent from a new perspective: He can argue that his own case should be
judged in the light of its distinctive features, according to the general theory he
defends. If, however, reasoning by analogy is equally legitimate in the sphere

42 gSunstein, Legal Reasoning and Political Conflict, 37.
43 Sunstein, Legal Reasoning and Political Conflict, 52.
4 Sunstein, Legal Reasoning and Political Conflict, 50.
4 Sunstein, Legal Reasoning and Political Conflict, 194.
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of statutory interpretation, similar considerations apply to the application of
the rules that emerge from the legislative forum. The citizen must be free to
question the application, and hence the correct construction, of arule when his
case is significantly different (according to some plausible theory of its sig-
nificant features) from the standard case that the earlier construction chiefly
addressed. And if the general rule is subject to reappraisal in the face of unan-
ticipated events, or novel arguments, the same may be true of whatever general
theories of the right or the good informed its original enactment.

When the common law is understood as a steadily evolving order of justice,
rooted in historical experience but open to changing ideas and perceptions, it
can form the basis of a genuine public reason. Insofar asit reflects and embod-
ies settled principles of justice, explaining the paradigmsthat serve to structure
a coherent constitutionalism, the common law is no less “democratic” than
the legidation that supplements and modifies it. For though the participation
of elected representatives makes an essential contribution, their enactments
acquiretheir full meaning and work their effect within thelarger body of preex-
isting law: The former (in a sense) authenticate the | atter, even while adapting
it to new demands and fresh insights. The correct reconciliation, moreover,
between new provisions and established principles is the one that best serves
the political community, all things considered — a profoundly difficult moral
judgment most appropriately made incrementally, as concrete cases arise for
decision.

The value of a litigant’s right to argue about the analogies most suitably
invoked in his own case depends, in part, on the court’s receptiveness to new
ideas. But the legal climate that nurtures new ideas is one stimulated by an
open and responsive political culture, characterized by freedom of speech and
the other hallmarks of a state’'s respect for human dignity. There is therefore
an important connection between natural justice (or procedural fairness) and
freedom of expression: The latter is as fundamental to the substance of a gen-
uine “common law” as the former is to its impartial application. The special
value of political speech in a democratic polity must be sought not only in its
contribution to the enactment of just laws but also in its role at the heart of
alegal order capable of more subtle adaptation to changing social values and
moral priorities. A flourishing deliberative democracy providesthe appropriate
mechanisms for debate over questions of justice, encouraging appeal to widely
accepted principles that reflect an understanding of the polity as a society of
equals. If, however, politics is conceived as a collaborative pursuit of justice
for all, common law adjudication must be accorded acomplementary function,
allowing enacted rules and judicial precedents to be reinterpreted in light of
the shifting attitudes and fresh agreements that deliberation stimulates. The lit-
igant’s access to an independent court is the counterpart, in the legal system,
of his participation in government, enabling him to seek enforcement of what
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he considers in good faith to be the most reasonable interpretation of existing
law. 6

Deliberative democracy and common law adjudication can coexist as mutu-
ally supporting pillars of a“ community of principle’“’; judicial theorizing must
find an echo in the wider debates in society at large. Herein lies the explana-
tion for Edward Levi’'s suggestion that the role of analogy in legal reasoning
ensures that new ideas, as they “win acceptance in the community,” influence
legal decision making. Reasoning by exampleisaprocessinwhich thelitigants
participate in the court’s lawmaking function, bringing into the law “the com-
mon ideas of the society.”*® Levi betrayed an exaggerated distrust of general
principles, failing to acknowledge their critical role in the use of example and
analogy; but he rightly emphasized the close dependence of legal doctrine on
evolving social morality and shifting public attitudes. The point isthat common
law doctrine, though imposing necessary constraints of consistency in the short
term, isalways also in astate of flux asit struggles to accommodate competing
pressures and conflicting goals. Its rules are only revisable rationalizations of
particular precedents — however persuasive their initial justifications may once
have seemed —and itsprinciplesare only themoral or social reasonsthat inform
those rationalizations.*’

V. Conclusion

Theruleof law isultimately anideal of constitutional justicefounded on reason:
Legal obligations are conceived as morally binding, when consistent with equal
citizenship, because they can fairly claim to elicit the consent of independent
moral agents, loyal to the political community and its need for a coordinated
common good.™ A common law legal order enbodies that ideal by giving rea-
son pride of place. Theequality secured by adherenceto precedent isan equality
of justice: Theformal equality consequent on the consistent and impartial appli-
cation of rules surrenders to a substantive equality as the rules are revised and
reformulated in response to arguments of principle. Distinctions between per-
sons must be rationally justified in accordance with a consistent and coherent
account of the common good, open to public scrutiny and criticism. Thewritten

% See T. R. S. Allan, “Common Law Constitutionalism and Freedom of Speech” in Jack
Beatson and Y vonne Cripps, eds., Freedom of Expression and Freedom of Information:
Essaysin Honour of Sr David Williams (Oxford University Press, 2000).

47 Cf. Dworkin, Law's Empire, 214.

48 Edward H. Levi, An Introduction to Legal Reasoning (University of Chicago Press, 1949),
5-6.

49 Cf. Eisenberg, The Nature of the Common Law, ch. 6.

50 SeeT.R. S. Allan, The Rule of Law asthe Rule of Reason: Consent and Constitutionalism,
115 Law Quarterly Review 221 (1999); Allan, Constitutional Justice.
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law, whether statute or precedent, is only part of a broader and deeper moral
order, fashioned and refashioned by reflection and experience. As an order of
constitutional justicein which the exercise of governmental power must beinte-
grated with an independent framework for the regulation of civil society, the
common law embodies a distinctively communitarian ideal: Political author-
ity is ultimately subservient to socia tradition and the moral judgments that
underlie and nurture it.>*

Theintegration of law and society, based on evolving attitudesto justice and
thereinterpretation of tradition, is served by amodel of adjudication that gives
the litigant (who represents all those whose claims of right must stand or fall
with his) a central and creative role. He determines the shape and character of
the court’s decision by the arguments he choosesto offer, requiring the judge to
view the casefrom thelitigant’s perspective, rooted in his own understanding of
the constitutional order he loyally affirms. By “presenting proofs and reasoned
argumentsfor adecision in hisfavor,”? thelitigant obliges the court to address
the issues of principle he identifies, and because his own participation is so
important to the process, he has strong grounds for accepting the decision as a
legitimate outcome even when it goes against him.>

Evenif citizenshold widely divergent opinions about the true meaning of the
principlesof justice that inform the constitutional order, common law adjudica-
tionisattuned to the clash of interpretative convictions. When the application of
rules, whether statutory or common law, is sensitive to claims of constitutional
principle, invoking rival accounts of legal and social tradition, the law goes as
far as possible to elicit consent. Legal reasoning offers atest for “whether the
society has come to see new differences or similarities’; the “loyalty of the
community is directed toward the institution in which it participates.”> In a
democracy based ontheruleof law, itisasimportant that the application of rules
bejustified to those most closely affected asthat their enactment, or endurance,
enjoy parliamentary or electoral support; and the impartial judgment of claims
of right, grounded in atheory of the scheme of justice that statute and precedent
jointly constitute, is what common law adjudication seeks to provide.

Levi’s discussion aso sought to show the similarities between common
law reasoning and constitutional adjudication under a “written” constitution
couched in broad, ambiguousterms. The sameinterplay of general principleand
specific example, alowing for the inspection of competing analogies, enabled
congtitutional doctrine to evolve in response to changing events and altered
perceptions of social needs. Judicially created categories reflected competing

51 Cf. Philip Selznick, The Moral Commonwealth: Social Theory and the Promise of Com-
munity (University of California Press, 1992), 448-55, 463—-76.

52 Lon L. Fuller, The Forms and Limits of Adjudication, 92 Harvard Law Review 353, 364
(1978).

53 Cf. Levi, An Introduction to Legal Reasoning, 5.

5 Levi, An Introduction to Legal Reasoning, 104.
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constitutional concerns, enabling cases to be grouped and compared from dif-
ferent points of view. American constitutionalism isin fact best understood as
an evolutionary common law system, making settled doctrine and traditional
practice moreimportant than the original text on which they have built.>> While
adherence to precedent isjustified, in part, by acknowledgment of the value of
experience, the past can be repudiated when the arguments of principle are
sufficiently cogent. And even the most striking reversal of previous doctrine,
repudiating earlier conceptions of justice, is always the culmination of a delib-
erative process that legal analysis both informs and reflects.>®

Viewed as a process of governance, the common law provides a constantly
evolving blend of traditional wisdom and fresh moral insight. The various for-
mal sources of law — precedent, legislation, and constitution — establish the
paradigm cases that any eligible legal interpretation must respect; but the true
meaning of any particular decision or statute or constitutional provision must
be determined in light of everything else. Theories of absolute parliamentary
sovereignty and originalist and textualist approachesto constitutional interpre-
tation are alike in separating (or attempting to separate) the relevant text from
the context in which its life is led. The common lawyer avoids this mistake
by recognizing the interdependence of the sources of law, as well as the deep
dependence of each on principles of justice embedded in legal and constitu-
tional practice, and hence partly constitutive of “democracy” itself. The true
meaning of any textual provisionisultimately amatter of its correct application
(or disapplication) in the infinite variety of circumstances arising from time to
time; and that judgment isalwaysafunction of the reasons citizensand officials
can offer one another in the debate over political morality that nourishes, and
draws on, the common law.

5 Cf. DavidA. Strauss, Common Law Constitutional I nter pretation, 63 University of Chicago
Law Review 877 (1996).

56 Strauss, Common Law Constitutional Inter pretation, 63 University of Chicago L aw Review
at 901-6.
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The Myth of the Common Law
Constitution

JEFFREY GOLDSWORTHY

I. Introduction

Therelationship between the common law and statute law isasubject of debate.
The controversy goesdeeper than questionsof interpretation, such as—giventhe
doctrine of legidlative supremacy over the common law —why, how, and to what
extent the meaning of a statute can legitimately be governed by common law
principles.t The answers to those questions depend partly on more basic issues
concerning the legal foundations of the two bodies of law, and their respective
status. The orthodox view is that because Parliament can enact statutes that
override any part of the common law, statutelaw issuperior to common law. But
according to an increasingly popular theory, Britain's “unwritten” constitution
consistsof common law principles, and therefore Parliament’ sauthority to enact
statutes derives from the common law. As Trevor Allan puts it, “the common
law is prior to legislative supremacy, which it defines and regulates.”? This
theory has become so popular that even the British government has endorsed it.
When the Attorney-General Lord Goldsmith was asked in Parliament what was
the government’sunderstanding of “thelegal sourcesfrom whichthelegislative
powers of Parliament are derived,” he replied, “The source of the legidative
powers is the common law.”®

| thank Janelle Greenberg, Louis Knafla, Dale Smith, and Patrick Emerton for very helpful

comments on an earlier draft.

1 See Jeffrey Goldsworthy, “Legislative Intentions, Legislative Supremacy, and Legal Posi-
tivism” in Jeffrey Goldsworthy and Tom D. Campbell, eds., Legal Interpretation in Demo-
cratic Sates (Ashgate/Dartmouth, 2002), 45, reprinted in 42 San Diego Law Review 493
(2005).

2 T.R.S. Allan, Constitutional Justice: A Liberal Theory of the Rule of Law (Oxford University
Press, 2001), 271; see also id. at 139, 225, 229, 240, 243; T.R.S. Allan, “Text, Context,
and Congtitution: The Common Law as Public Reason” in this volume; T.R.S. Allan,
‘The Common Law as Constitution: Fundamental Rights and First Principles’ in Cheryl
Saunders, ed., Courts of Final Jurisdiction: The Mason Court in Australia (Federation
Press, 1996), 146.

8 Hansard (HL), 31 March 2004, col. WA 160, quoted in Lord Anthony L ester, Beyond the
Powers of Parliament, [2004] Judicial Review 95, 96.
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Thistheory threatensto invert the rel ationship between statute law and com-
mon law astraditionally understood. In this context, the common law isusually
characterized either in positivist terms, as a body of rules that the judges have
made and can therefore change, or in Dworkinian terms, as a body of norms
that rests on abstract principles of political morality, which the judges have
ultimate authority to enunciate and expound.* On either view, instead of the
judges' being clearly subordinate to Parliament and obligated to obey its laws,
they are promoted to aposition of superiority over it. Onthefirst view, they have
only a self-imposed legal obligation to obey its laws —a“ self-denying judicial
ordinance” — that they have legal authority to repudiate.® On the second view,
the scope of any obligation derivesfrom abstract principlesof political morality
and is ultimately for them to authoritatively determine. Because even on the
first view, judges in deciding whether they should continue to obey statutes are
guided by their assessment of political morality, thetwo viewsareinthisrespect
similar.® Both views amount to a takeover bid: They threaten — or promise —to
replace |legislative supremacy with judicial supremacy.” Instead of Parliament
being the master of the constitution, with the ability to change any part of it
(except, perhaps, for the doctrine of legisative supremacy itself), the judges
turn out to be in charge. The direction in which some of them would like to
develop the constitution is apparent in recent statements of Laws J. In admin-
istrative law, “the common law has come to recognize and endorse the notion
of congtitutional, or fundamental, rights.”® Parliament retains its sovereignty
for now but may lose it “in the tranquil development of the common law, with
a gradual reordering of our constitutional priorities to bring alive the nascent
idea that a democratic legislature cannot be above the law.”®

Sometimes, the basic argument is extended to the authority of written con-
gtitutions, which is also held to derive from the common law. Dixon C. J.,
reputedly Australia’s greatest judge, maintained that the common law was
the “ultimate constitutional foundation” that underpinned the authority of the
Australian Constitution.'® This was because that constitution was enacted in a

4 See, eg., section 111, | am using the term “Dworkinian” in a loose, generic sense. | am
concerned with constitutional theoristswho areinfluenced by Ronald Dworkin, rather than
with Dworkin himself.

5 Justice E. W. Thomas, The Relationship of Parliament and the Courts, 31 Victoria Uni-
versity of Wellington Law Review 5, 26 (2000).

6 They differ as to whether those principles should be classified as legal as well as moral/
political principles.

7 1t is welcomed as a promise in M.D.J. Conaglen, Judicial Supremacy: An Alternative
Consgtitutional Theory, 7 Auckland University Law Review 665 (1994).

8 International Transport Roth GmbH v. Secretary of State for the Home Department, [2003]
QB 728, 759.

9 Sir John Laws, “lllegality and the Problem of Jurisdiction” in Michael Supperstone and
James Goudie, eds., Judicial Review (2nd ed.) (Butterworths, 1997), 4.17.

10 5ir Owen Dixon, “The Common Law as an Ultimate Constitutional Foundation” in his
Jesting Pilate (Law Book Co., 1965), 203.
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statute by the British Parliament: Its authority depended on Parliament’s and
therefore derived ultimately from Britain’s unwritten, supposedly common law,
constitution.** Recently, Australian proponentsof unwritten constitutional prin-
ciples have attempted to push Dixon’s suggestion much further than he would
have approved of.**> A similar idea is being promoted in Canada. According
to Mark Walters, in several recent decisions of the Canadian Supreme Court
“the legal authority for the operative constitutional principlesis said to derive
from Canada’s unwritten, or common law, constitution.” ** Walters's own writ-
ings assume that there is such a* common law constitution,” whose “structural
principles’ include the rule of law, the separation of powers, and individual
rights.** Trevor Allan maintainsthat thisistrue of all the constitutionsin former
Commonwealth countries, both written and unwritten: All are based on unwrit-
ten principles of constitutionalism and the rule of law, which lie at the heart
of the common law tradition™: “[T]hese (common law) jurisdictions should,
to that extent, be understood to share acommon constitution,” whose common
features “are. . . ultimately more important than such differences as the pres-
enceor absenceof a‘written’ constitution, with formally entrenched provisions,
whose practical significance may easily be overestimated.” '® This understand-
ing of the authority of written constitutions may have drastic consequences.
Limits that the written constitution imposes on the exercise of legislative or
executive powers might be supplemented by unwritten, “common law” limits.
Even the power to amend the constitution might be held to be limited by deeper
common law principles, which can be changed (or authoritatively declared to
have changed) only by judicial decision.’

Theterm “common law constitutionalism” is now widely used to denote the
theory that the most fundamental constitutional norms of a particular country
or countries (whether or not they have a written constitution) are matters of

1 Dixon, “The Common Law as an Ultimate Constitutional Foundation” in Jesting Pilate,
esp. 203, 206.

12 Michael Wait, The Sumbering Sovereign: Sr Owen Dixon’s Common Law Constitution
Revisited, 29 Federal Law Review 58 (2001). For an earlier Australian contribution, see
Michael J. Detmold, The Australian Commonwealth: A Fundamental Analysis of its Con-
stitution (Law Book Co., 1985), 228-30, 253—7.

13 Mark D. Walters, The Common Law Constitutionin Canada: Return of the Lex Non Scripta
as Fundamental Law, 51 University of Toronto Law Journal 91, 92 (2001).

14 See, eg., Mark D. Walters, “The Common Law Constitution and Legal Cosmopoli-
tanism” in David Dyzenhaus, ed., The Unity of Public Law (Hart Publishing, 2004),
431.

15 See Allan, Constitutional Justice.

16 Allan, Constitutional Justice, 4-5 (emphasis in original); see also id. at 243. For critical
discussion, see Jeffrey Goldsworthy, Homogenising Constitutions, 23 Oxford Journal of
Legal Studies 483 (2003).

17 Allan, “ The Common Law as Constitution” in Saunders, Courts of Final Jurisdiction, 158,
159, 164.
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common law.*® As previously noted, there are different versions of common
law constitutionalism — including legal positivist and Dworkinian versions —
built around different conceptions of the common law. Common law consti-
tutionalism is defended on historical, as well as philosophical, grounds.*® The
historical argument isthat England’s unwritten constitution was always a mat-
ter of common law. The philosophical argument is that its present unwritten
constitution is best analyzed as a matter of common law. | will first discussthe
historical evidence, and then turn to philosophical analysis.

Il. TheHistorical Record

The historical defense of common law constitutionalism has distinguished
antecedents. According to John Phillip Reid, common law constitutionalism
was orthodoxy in Britain until the late eighteenth century, when it was sup-
planted by the relatively new theory of parliamentary sovereignty.” J.G.A.
Pocock famously argued that in the seventeenth century, the common law was
regarded by its practitioners — most notably Sir Edward Coke — as embodying
an immutable “ancient constitution” that conferred and limited governmental
powers.”* Much earlier, C. H. Mcllwain claimed that in the medieval period,
the common law constituted a fundamental law that bound both the king and
the “High Court of Parliament,” which could enunciate, but not change, that
law.?

Mcllwain’s claims have been discredited, Pocock’s thesis heavily qualified,
and Reid’s views shown to be dubious.”® Yet it is still widely assumed that

18 See, e.g., Thomas Poole, Back to the Future? Unearthing the Theory of Common Law Con-
stitutionalism, 23 Oxford Journal of Legal Studies435 (2003); Thomas Poole, Questioning
Common Law Constitutionalism, 25 Legal Studies 142 (2005).

19 For historical argument, see Walters, The Common Law Constitution in Canada, 51 Uni-
versity of Toronto Law Journal at 105-36.

20 John Phillip Reid, Constitutional History of the American Revolution: The Authority to
Legislate (University of Wisconsin Press, 1991), 4, 6, 24, 63, 78, 81.

21 J,G.A. Pocock, The Ancient Constitution and the Feudal Law: A Sudy of English Historical
Thought in the Seventeenth Century (Cambridge University Press, 1957). Pocock modified
his position in the 1987 reissue of this book, The Ancient Constitution and the Feudal
Law: A Sudy of English Historical Thought in the Seventeenth Century, A Reissue with a
Retrospect (Cambridge University Press, 1987).

22 Charles H. Mcllwain, The High Court of Parliament and Its Supremacy (Yale University
Press, 1910), ch. 2; CharlesH. Mcllwain, “Magna Carta and Common Law” in Constitu-
tionalism and the Changing World (Macmillan, 1939), 132, 143.

2 See Jeffrey Goldsworthy, The Sovereignty of Parliament: History and Philosophy (Oxford
University Press, 1999), 38-45, 60, 62 (discussing Mcllwain); J. W. Tubbs, The Common
Law Mind: Medieval and Early Modern Conceptions (Johns Hopkins University Press,
2000), 206 n.34 (same); Goldsworthy, The Sovereignty of Parliament, 188-92 (discussing
Reid); Tubbs, The Common Law Mind, 130 (discussing Pocock); Johann P. Sommerville,
“The Ancient Constitution Reassessed: The Common Law, the Court and the Languages
of Politics in Early Modern England” in R. Malcolm Smuts, ed., The Stuart Court and
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England haslong had acommonlaw constitution. Brian Tamanaha, for example,
writes that:

England has had an unwritten constitution for centuries. .. This constitution served as
the functional equivalent of the written U.S. Constitution in the sense of a law that
set limits on the law-makers. Coke's decision in Doctor Bonham's case testified to
this understanding . . . The basic idea was that the common law, a body of private law
reflecting legal principles, established the fundamental legal framework.?*

Unfortunately, all these propositions except the first are probably wrong.
England has never had a constitution that served as the functional equivalent
of the U.S. Constitution. It has been conclusively established that the common
law never subjected Parliament’s|egidlative authority to limitswhose violation
could warrant the judicial invalidation of a statute.”> Coke's dicta in Doctor
Bonham'’s case possibly indicate that he thought otherwise, although even that
isdoubtful; but if hedid, hewasin atiny minority and later changed his mind.?®
This chapter challenges the final, more modest proposition that the common
law “established the fundamental legal framework” of English government.

There is no doubt that many common law principles, such as those relating
to the Crown’s prerogatives, have long been part of the unwritten constitution.
At issue here is the broader claim that the unwritten constitution as a whole,
including its most basic doctrines such as parliamentary sovereignty, isamatter
of common law.?’ | will argue that the extent to which it should be regarded
as being, or at any time having been, a matter of common law depends on the
answersto at |east three different, but interrel ated, questions. Over the centuries,
these questions have been answered in many different ways, some of which are
asfollows.

A. What |sthe Nature of the Common Law?

Doesthecommon law consist of: (1) the customs of the community, regarded
either asimmemorial and unchanging, or as gradually evolving, (2) the “com-
mon erudition,” or learned tradition, of the common law bench and bar, (3) a
body of norms resting on fundamental “maxims’ or “principles’ whose identi-
fication, exposition, and application involves an essentially moral “reason” and
judgment, (4) a body of judge-made rules laid down (“posited”) by courtsin

Europe: Essays in Politics and Political Culture (Cambridge University Press, 1996),
39-64; Johann P. Sommerville, Royalists and Patriots: Politics and Ideology in England
1603-1640 (2nd ed.) (Longman, 1999), 1034, 261-2.

24 Brian Z. Tamanaha, On the Rule of Law: History, Politics, Theory (Cambridge University
Press, 2004), 57 (emphasisin original).

2 Goldsworthy, The Sovereignty of Parliament; Tubbs, The Common Law Mind, 21, 27, 30,
34-5, 46, 55, 57, 77, 183, 186.

% See generally Goldsworthy, The Sovereignty of Parliament; see also id. at 111-17 (dis-
cussing Coke).

27 For present purposes, nonjusticiable constitutional conventions, which are not regarded as
“law” at al, can be disregarded. The claim in question concerns constitutional norms that
are recognized and applied by the courts.
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past cases, or (5) some combination of two or more of these alternatives (e.g.,
the customs of the community, insofar as they are consistent with “reason,”
or the customs of the community, insofar asthey are recognized and applied by
the common law courts)?

B. What Is the Scope of the Common Law?

How is the scope of the common law best understood: (1) does it confer
and impose powers, rights, obligations, and liabilities only with respect to par-
ticular subject matters, mainly in areas of private law such as land law and
contract law but including some matters of public law such as the “ordinary”
prerogatives of the Crown? On thisview, powers, rights, and so on with respect
to other subject matters — such as the roya succession, the “absolute” pre-
rogatives of the Crown, and the powers and privileges of Parliament — subsist
independently of the common law (even if the common law necessarily rec-
ognizes and defers to them). (2) Or is the common law omnicompetent and
comprehensive, in the sense that al nonstatutory legal powers, rights, and so
on —including the power to make statutes — are its creatures, and subject to its
control?

C. Who Has Ultimate Authority to Expound the Common Law?

I's the authority to expound the common law possessed by: (1) the Crown,
(2) Parliament (meaning the Crown-in-Parliament), or (3) the regular common
law courts?

A few observations concerning these questions may be helpful. First, they
have frequently been subjects of obscurity and disagreement. In his study of
common law thought in the medieval and early modern periods, James Tubbs
emphasizesthat lawyersand judges were concerned much morewith technicali-
tiesof pleading and procedure than with theoretical questions, and consequently
thereislittle systematic discussion of general jurisprudencein the common law
literature until the sixteenth century.”® Even then, “[t]he impression one gets
from reading a wide range of ...reports...is of a profession with very little
interest in legal philosophy, one that does not go to the trouble of attempting to
formulate a coherent jurisprudence.” 2° Tubbs denies that any single conception
of the nature of the common law was ever generally accepted.*° Obscurity and
disagreement continued even into the seventeenth century, when some eminent
lawyers stressed the antiquity of the common law and identified it with cus-
tom, while others showed little interest in its age and emphasized its inherent
“reason.” ' Moreover, agreement as to one of our three questions was often
accompanied by disagreement about another. Sir Edward Coke and Sir John
Davies, for example, held similar conceptions of the nature of the common

2 Tubbs, The Common Law Mind, 23 and 1, respectively.

2% Tubbs, The Common Law Mind, 115, 188.

30 Tubbs, The Common Law Mind, 48, 65, 69, 70, 115, 162, 190-2.
31 Tubbs, The Common Law Mind, 194-5, chs. 6-8.
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law, but radically different opinions about its scope, especialy as to whether
it governed the royal prerogative.*> Disagreement about the first and second
guestions continues today.

Second, the weight of opinion with respect to each question has shifted over
time: Some answers that were popular in past centuries were rejected in later
ones. In the seventeenth century, it was generally accepted that Parliament had
ultimate authority to enunciate and interpret the common law, but that view
could now aspireto plausibility only in the tenuous sense that the highest court
isformally the House of Lords; in redlity it is, of course, a separate court and
only nominaly a*“committee” of that House.

Third, thequestionsareinterrel ated, in that aparticular answer to one may be
difficult to reconcile with a particular answer to another. For example, for rea-
sonsgiveninthenext section, if thecommon law ismerely abody of judge-made
rules, it cannot be the source or basis of Parliament’s lawmaking authority.
On the other hand, if it consists of the customs of the community, this becomes
more plausible, as does the broader claim that the unwritten constitution as a
whole is a matter of common law.

Fourth, apparent agreement that the unwritten constitution is a matter of
common law may obscure disagreement over important details. Even if some
seventeenth-century lawyers believed that the most fundamental laws of the
constitution were part of the common law, they may have meant something
very different from superficially similar beliefs held today. They may have
conceived of the common law as the custom of the realm, which the High
Court of Parliament — rather than the “inferior courts’ of Westminster — had
supreme authority to enunciate and expound. That view provides little support
for modern theories in which the common law is conceived, on Dworkinian
lines, asan evolving body of principlesof political morality, which the ordinary
courts have ultimate authority to identify and develop.

Itisnot possible, inthis chapter, to provide acomprehensive account of how
these three questions have been answered in each of the many centuries over
which the British constitution evolved. That would require a book. All that is
possibleis abrief account of the main issues.

We start with the period up to the sixteenth century, which is obscured by a
lack of both clear theoretical thinking about constitutional fundamentals and of
written records of what thinking there was. According to Pollock and Maitland,
medieval English lawyers had no definite theory of the relationship between
enacted and unenacted law, or between law and custom.** Chrimes reports that

32 Seetext accompanying n. 91 (discussing Coke), text accompanying nn. 109-11 (discussing
Davies).

33 See text accompanying nn.173—7.

34 Sir Frederick Pollock and Frederic William Maitland, The History of English Law Before
the Time of Edward | (2nd ed.) (vol. 1) (Cambridge University Press, 1968), 176.
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“the half-expressed concepts and ideas behind the machinery of government
are often elusive and hard to interpret, because of the meagreness with which
fifteenth-century people recorded what to them were assumptions that called
for no statement.” >

Nevertheless, it is surely significant that in books such as Tubbs's The Com-
mon Law Mind, Doe's Fundamental Authority in Late Medieval England, and
Chrimes’'s English Constitutional Ideas in the Fifteenth Century, one searches
invainfor any referenceto apolitical theorist or lawyer asserting that the major
institutions of government owed their existence and authority to the common
law.* Could this have been one of those “assumptions that called for no com-
ment” mentioned by Chrimes? After all, many writers starting with “Bracton”
spoke of kings being “under the law.”*’ If they meant customary law, and if
all customary law was common law, then perhaps the theory of common law
congtitutionalism was implicit in medieval legal thought. But these are two
big “ifs.”

It is tempting to assume that medieval and early modern lawyers regarded
both the source and limits of the King's basic rights and powers as essentially
customary. But in fact thisis dubious. Some of those rights, powers, and lim-
its were no doubt believed to derive from divine or natura law. Others were
regarded as having been laid down in the Leges Edwardi and Leges Henrici: the
Laws of Edward the Confessor, and the Laws of Henry |, respectively. William
the Conqueror claimed to be the lawful successor of Edward the Confessor,
and Henry | in his coronation charter “confirmed” Edward’s putative laws as
amended by William with the consent of his barons.*® When the texts that
supposedly recorded these “laws’ were revised in the twelfth century, apoc-
ryphal additions inserted constitutional ideas derived from scholastic political
principles and the English coronation oath.>® The baronial rebellion that led to
the Magna Carta was preceded by a demand for the confirmation of Henry I's
charter and was strongly influenced by the Leges Edwardi. The Leges, along
with two other documents of equally dubious origin, the Mirror of Justices
and Modus tenendi Parliamentum, became the core of the so-called “ancient

35 S, B. Chrimes, English Constitutional Ideas in the Fifteenth Century (American Scholar
Publications, 1966), xvi.

36 Tubbs, The Common Law Mind; Norman Doe, Fundamental Authority in Late Medieval
English Law (Cambridge University Press, 1990); Chrimes, English Constitutional |deas
in the Fifteenth Century.

7 1t is now known that William Raleigh wrote De Legibus Consuetudinibus, which Bracon
later edited. See Paul Brand, “The Age of Bracton” in John Hudson, ed., The History of
English Law: Centenary Essays on ‘ Pollock and Maitland,” 89 Proceedings of the British
Academy 78, 78-9 (1996).

38 J, C. Holt, “The Origins of the Constitutional Tradition in England” in his Magna Carta
and Medieval Government (Hambledon Press, 1985), 1, 13.

3 Holt, “The Origins of the Constitutional Tradition in England” in Holt, Magna Carta and
Medieval Government.
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constitution” that in later centurieswas widely thought to serve both asashield
against tyranny and a justification for rebellion.*

Tubbs maintains that when Glanvil and “Bracton” discussed the “unwritten
laws” of England, they were referring not to customary laws but to decisions
and enactments of kings, acting with the advice of their magnates, that had
not been recorded in writing.** The most thorough recent study of “Bracton”
concludes that:

What he meant by theideaof aking under God and thelaw was, in thefirst place, that the
king ought to proceed by the judgment of the barons and, secondly, that a king ought to
practicethe Christian virtues. But neither notion carrieswith it any connotation of abody
of substantive, much less constitutional, law that the king ought not to contravene.*?

In the abbreviated version of “Bracton,” known as Britton, al English law was
depicted as the product of royal authority.*® The substantive common law was,
as Charles Ogilvie has observed, “the child of prerogative,” based on the writs
of the Angevin and Plantagenet kingsthat were | ater supplemented by statute.*
Itisclear that the king's clerks and judges had no mandate to deal with the most
fundamental laws governing his right to the throne (if there were any) or to
question the scope of his powers. Their own jurisdiction and authority were
derived from him, and “Bracton” denied that they could hold him to account.*
In the many disputes between kings and barons, the latter never appealed to the
common law or its courts: They complained that it was the king’s law, and the
judges were his servants.* Moreover, “there was so little substantive law that
the question of legality at the level of high palitics hardly arose. The answer
of the great twelfth and thirteenth century law books to fundamental political
questions wasthat such matters|ay with the king and magnates of the realm.”*’

In the fourteenth and fifteenth centuries, it is unlikely that the most basic
laws on which royal government rested would have been classified as part of
the common law, even if they were by then customary. Tubbs challenges the
received view that the common law was, at that time, generally identified with
the customs of the realm.*® He argues that it was more frequently treated as

40 Janelle Greenberg, The Radical Face of the Ancient Constitution: S. Edward’s “ Laws’
in Early Modern Political Thought (Cambridge University Press, 2001). For the actual
origins of these documents, see id. at 9, 5761, 71, 77-8. Note that the term “ancient
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41 Tubbs, The Common Law Mind, 3, 7, 12, 15-17, 189.

42 Donald Hanson, From Kingdom to Commonwealth: The Devel opment of Civic Conscious-
ness in English Political Thought (Harvard University Press, 1970), 131.

43 Tubbs, The Common Law Mind, 187.

4 Sir Charles Ogilvie, TheKing's Gover nment and the Common Law 1471-1641 (Blackwell,
1958), 10.

45 Goldsworthy, The Sovereignty of Parliament, 22-3.
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48 Tubbs, The Common Law Mind, 1-2.
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the “common erudition” (or in his words, the “learned tradition”) of the bench
and bar of the common law courts.*® Despite reading 5,000 Year Book cases,
he uncovered very little evidence that medieval common lawyers primarily
understood their law to be custom,* and even in the sixteenth century, when it
was often described as* common usage” or “common custom,” lawyers* nearly
always mean only the usage or custom of the bench and bar.”>* Only in the
early seventeenth century did an important common lawyer, Sir John Davies,
unequivocally describethe common law asthe custom of the English peopl e, and
even then, hisopinion wasunorthodox.” Tubbs's conclusions corroborate those
of Norman Doe, who reports that “forensic and judicial usage and learning”—
and judicial rather than popular consent — were treated in the Year Books as
the basis of the common law®®: “Indeed, the idea that the common law wasin
the keeping of, or within the control of, thejudgeswasimplicit in several stock
phrases. .. Sometimes, thejudges overtly employ theideathat arule existsor a
result isreached because they “assent” toit.” > This quasi-positivist conception
of the nature of the common law surely had implications for its scope. It is
unlikely that those who conceived of it asthe “common erudition” of the bench
and bar would have thought that it governed such fundamental matters as the
royal succession, or the privileges and powers of Parliament.

The royal succession was not governed by clear, well-established rules —
customary or otherwise—until the eighteenth century. The Crown was at differ-
ent times claimed by hereditary right, right of conquest, and/or el ection affirmed
by statute.®®> There was no consensus as to which of these claims had priority,
or as to their ultimate basis: A claim to hereditary right, for example, could
be based on either custom or the law of God. Chrimes denies that the fifteenth
century had any “accepted public law” dealing with the succession.® In Sir
John Fortescue's lengthy defense of the Lancastrian claim to the throne, he
relied on natural law, not custom.®’ In later recanting that defense, he said that
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in“thelawsof thisland. . . the studentslearn full little of the right of succession
of kingdoms.”® In 1460, the judges declined to express an opinion concerning
a dispute over the matter, because as “the King's justices’ they were unfit to
decide it; moreover,

the matter was so high and touched the King's estate and regality, which is above the
law and passed their learning, wherefore they dared not enter into any communication
thereof, for it pertained to the Lords of the King’s blood, and the peerage of thishisland,
to have communication and meddle in such matters.>

It is equally unlikely that the powers and privileges of the “High Court of
Parliament” — the highest court in the realm — would have been regarded as
subject to the “common erudition” of “inferior courts.” In 1388, the Lordswho
prepared charges of treason against some of Richard I1’s associates, including
a number of judges, declared “that in so high a crime as is aleged in this
appeal, which touchesthe person of theKing. . . and the state of hisrealm. . . the
process will not be taken anywhere except to Parliament, nor judged by any
other law except the law and court of parliament”; “the great matters moved in
this Parliament and to be moved in parliaments in the future, touching peers of
theland, should beintroduced, judged and discussed by the course of Parliament
and not by civil law nor by the common law of theland, used in other and lower
courts of the land.” This followed advice given by judges and sergeants at law
that the proceedings were “not made nor affirmed according to the order which
either one or the other of these laws[common or civil] requires.”%° In 1454, the
judges acknowledged that “the determination and knowledge of that privilege
[of the high court of Parliament] belongsto the Lords of Parliament, and not to
the justices.” % We will later encounter similar views expressed by the House
of Commonsin 1604, Sir Edward Cokein hisFourth Institute, and Sir Matthew
Hale.%” As Donald Hanson concludes:

Obviously, the estates of the realm in parliament were quite clear that these matters of
high palitics were not governed by the common law. In short, the men of the Middle
Ages were unwilling to attribute to the common law the constitutional bearing which
modern enthusiasts have been so ready to see there.®
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As a body of law administered by particular courts, the common law was
sometimes regarded as just one branch of the lex terrae or “law of the land.” %
On this view, other bodies of law, administered by other courts, were equal in
status. Theissuewasraised during jurisdictional disputes between the common
law courts and civil law courts that broke out in the late sixteenth century.
The common law judges began to issue prohibitions against suits pending in
civil law courts, which resented the loss of business that this threatened to
cause.®® Thecivilians could not hopefor assistance from Parliament, which was
dominated by common lawyers, so they appeal ed to the king. They argued that
as he had delegated hisjurisdiction asthe “fountain of justice” to al hisvarious
courts, heretained supreme authority to determinethe boundaries between their
jurisdictions. The argument assumed that all his courts — common law, civil
law, ecclesiastical, and prerogative, and the bodies of law they administered —
were constitutionally parallel and equal, al subordinate to the king, but noneto
any other.®® But some writers had begun to equate the “ law of theland” with the
common law alone.®” The common lawyers regarded their courts and their law
as superior to the civil law and its courts. The common law aone constituted
the law of England and the supreme guardian of the peopl€e’s liberties, and it
demarcated thejurisdiction withinwhich civil and other laws could legitimately
operate.® The civil law was equivalent to a special body of customary law
that was accorded legal recognition for particular purposes by the common
law.°

Thecivil lawyerslost this battle, partly because the Tudor monarchs needed
the support of the common lawyers to impose royal supremacy over ecclesi-
astical courts and canon law.”® But the common law did not achieve a similar
victory initsjurisdictional struggleswith courts of equity early in the next cen-
tury. The Court of Chancery, unlike the civil law courts, could plausibly claim
to be as ancient asthe common law courts.”* Furthermore, because Chancellors
outranked common law judges, it could also plausibly claim to be the highest
of the king's courts (apart from Parliament itself).”> In addition, several writ-
ers depicted equity as a moral law deduced directly from the law of God and
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thereforeasinherently superior toall positivelaws, including thecommon law.
These claims did not, of course, go unchallenged. Common lawyers such as
Sir Edward Coke ranked courts according to the law they administered, and
because the common law was in his opinion superior to equity, its courts were
“above’ the Court of Chancery.” Leading common lawyers denied that equity
wasderived directly from divinelaw; it was, instead, concerned with the reasons
underlying positive laws and aimed merely to prevent strict adherence to legal
rules from defeating those reasons.”® Lord Chancellor Ellesmere denied both
claims of superiority: He regarded Chancery and Star Chamber as equal to the
common law courts, and the laws they administered as equally part of the “law
of the land.” "® James | accepted the view that civil lawyers had urged in the
previous century, insisting that he would settle jurisdictional disputes among
his courts: It “isathing regal, and proper to aKing, to keep every court within
itsown bounds.”’” He said that the Court of Chancery was “independent of any
other Court, and is only under the King. .. from that Court there is no appeal”;
if it exceeded itsjurisdiction, “the King only isto correct it, and none else.” He
explicitly forbade the common law courts from bringing charges of praemunire
against Chancery for allegedly exceeding its powers.”®

The common law came to be regarded as superintending all other bodies of
law administered by English judges, except for equity, which it never subor-
dinated.” This development appears to have been part, and a partial cause, of
broader changes in conceptions of the nature and scope of the common law.
Instead of being merely the “common erudition” of particular courts, it was
increasingly portrayed as the repository of immemorial customs of the realm,
including those dealing with the rights and powers of the king and Parliament.
This led to what has been called the “classic age of common-law political
thought, of ancient constitutionalism” described by writers such as J. G. A.
Pocock and Glenn Burgess.? Janelle Greenberg has shown that constitutional
claims based on supposedly “ancient laws,” such as the Leges Edwardi, were
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commonly made long before the seventeenth century.®* But it may have been
only in the late sixteenth century that it became widely believed that the sub-
stance of these ancient laws survived only through having been absorbed by the
common law, which had thereby inherited their role as the fundamental law of
the land.?

Alan Cromartie suggeststhat assuming the mantle of national custom served
the common law’s ambitious claim to be able to resolve disputed questions of
high palitics: “they needed to offer some kind of explanation why the customs
observed by the bench should bind upon the nation asawhole.” % Many lawyers
thought that the customs of the realm had, in effect, been consented to by the
king and the community.®* Coke's theory may have been slightly different, but
the result was the same. As Charles Gray explains that theory:

[t]he lawyer working exclusively through the law discovered something more than the
law — the native fund of preferences and values, national character in effect. ...[W]ith
the faith that legal thinking at its best disclosed ‘the common custom of the realnv’,
the lawyer stepped out of his ‘art’ while refusing to budge from it. He turned political
oracle.®

Cromartie argues that between 1528 and 1628 there was a “ constitutionalist
revolution” in English political culture that originated within the legal profes-
sion.® Coke, who stated that the* [common] lawsdo limit, bound and determine
of all other human laws, arts and sciences,” was particularly influential.®” The
common lawyers cameto think of their law as*the legal master science,” based
on natural law, which determined the respective rights of the king and his sub-
jects with such perfect reasonableness that no resort to extraneous principles
was necessary.®® The common law allowed the king's servants to administer
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other bodies of law only on the condition that they remained accountableto it.2°
This principle applied not only to rival courts but also to statutory bodies such
as Commissioners of Sewers that exercised discretionary powers. But it did
not go unchallenged. One lawyer, Robert Callis, rejected Coke's view that all
discretions were subject to the rule of common law, arguing that some statutes
conferred authority “to order businesstherearising in course of equity”: in other
words, discretion guided only by the statutory body’s understanding of the law
of nature.®®

Most importantly, Coke's principle applied to the prerogatives of the king
himself, which many common lawyers insisted were conferred and limited by
the common law.”* Sir Henry Finch expressed this view when he said that the
king's prerogative “ growswholly from the reason of the common law .. .[o]nly
the common law is the primum mobile which draws all the planets in their
contrary course.” % (This Latin term — meaning “first moveable” or “prime
mover” —had been used by Aristotle, and |later Ptolemy, to denote the outermost
sphere of the universe believed to cause all the other spheres to revolve around
the Earth. This analogy was often used in describing the ultimate source of
political and legal authority.) In some quarters, the common law had come to
be accepted as governing even the royal succession. In 1571, the Treasons Act
declared that it was treason to maintain “that the common law of this realm not
altered by parliament ought not to direct the right of the crown of England.”**
And in 1610, Thomas Hedley stated that “the common law doth bind, and
lead or direct the descent and right of the crown.”®* He also asserted that “the
Parliament has his power and authority from the common law, and not the
common law from the parliament. And therefore the common law is of more
force and strength than the parliament.” ®° If the common law was the source of
the king's title to the throne, his prerogatives, and the authority of Parliament,
it was indeed the constitution of the realm.

But not all common lawyers, let alone other members of the ruling €lite,
agreed with these views. Asfor the succession, Lord Chancellor Ellesmere said
in 1605 that “the King's majesty, as it were inheritable and descended from

89 Cromartie, The Constitutionalist Revolution, 163 Past and Present at 88.
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God, has absolutely monarchical power annexed inseparably to his crown and
diadem, not by common law nor statute law, but more ancient than either of
them.” % Even Cokeagreed that “ theKing'smajesty, in hislawful, just and lineal
title to the Crown of England, comes not by succession only, or by election, but
from God only .. . by reason of hislineal descent.”®’

Although Cokeinsisted that the king’s prerogatives were conferred and reg-
ulated by the common law, he does not seem to have held the same view of Par-
liament’sprivileges. In hisFirst Institute, inalist of fifteen “diverse lawswithin
the realm of England,” he included — in addition to the common law itself —
the lex and consuetudo Parliamenti (thelaw and custom of Parliament).*® L ater
till, in his Fourth Institute, he discussed the relationship between the common
law and the lex and consuetudo Parliamenti:

And asevery court of justice haslawsand customsfor itsdirection, some by the common
law, some by the civil and canon law, some by peculiar laws and customs, so the High
Court of Parliament suispropriislegibus & consuetudinibus subsistit [subsistsaccording
to its own laws and customs]. It is lex & consuetudo Parliamenti, that al weighty
matters in any Parliament moved concerning the Peers of the Realm, or Commons in
Parliament assembled, ought to be determined, adjudged, and discussed by the course
of the Parliament, and not by the civil law, nor yet by the common laws of this realm
used in more inferior courts; ... And thisis the reason that judges ought not to give any
opinion of amatter of Parliament, because it is not to be decided by the common laws,
but secundum legem ad consuetudinem Parliamenti [according to the laws and customs
of Parliament]: and so the judges in divers Parliaments have confessed. And some hold,
that every offence committed in any court punishable by that court, must be punished
(proceeding criminally) in the same court, or in some higher, and not in any inferior
court, and the Court of Parliament has no higher.®®

Coke clearly did not regard the “law and custom of Parliament” as an example
of thelocal or particular customswhose application the common law sometimes
authorized. He listed it separately. Moreover, local or particular customs were
not authorized by the common law unless they satisfied the test of reasonable-
ness, and it is hardly likely that judges would have dared to dispute a privilege
asserted by Parliament itself, as part of its“law and custom,” on the ground that
it was contrary to reason. Parliament was, as Coke acknowledged, the highest
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court intherealm. Cromartie suspectsthat Coke’sdiscussion of thelexand con-
suetudo Parliamenti was motivated by a desire to criticize James I's conduct
in the 1620s, in attempting to prevent discussion of certain matters in Parlia-
ment, and ordering the arrest of leading members of the Commons who had
forcibly prevented the Speaker from adjourning debate. Coke was also warning
the judges of inferior courts not to interfere with Parliament in such matters.'®
But political motivations no doubt lay behind many of hisviews, including his
expansion of the scope of the common law in other respects. Moreover, there
were good precedents for his views about the “law and custom of Parliament.”
In 1604, the House of Commons complained that James | had accepted an opin-
ion of hisjudges, concerning a disputed election return, rather than a contrary
determination of theHouseitself: “thejudges opinion. ... being delivered what
the common law was, which extends only to inferior and standing courts, ought
[not] to bring any prejudice to this High Court of Parliament, whose power
being above the law is not founded on the common law but have their rights
and privileges peculiar to themselves.” 1%

So not even Coke, the prime exemplar of the “common law mind,” consis-
tently held that the common law was the supreme and overarching body of law,
which provided the ultimate source of al legal authority and governed the scope
and application of all other laws. As for other lawyers, statesmen, and politi-
cal theorists, many located the ultimate source of political authority not in the
common law but in either the king or the community represented in Parliament.
Even in the fourteenth and fifteenth centuries, those who sought to account for
the authority of legislation had looked not to custom or common law, but to
the will of the king or the “common consent” of the whole realm.'%> By the
sixteenth century, these strands of thought had evolved into competing theories,
one based on the king's divine right to rule and the other on the consent and
combined wisdom of the community.*®® Henry VI11’s self-proclaimed “impe-
rial” kingship — deployed to justify his supremacy over the Church — entailed
that he was “under God but not the law, because the king makes the law.” 1%
On this view, the king was the human source of law and political authority,
and the foundation of all jurisdictions.'® The other theory was expounded by
Richard Hooker, who argued that “[t]he whole body politic makes laws, which

100 E-mail from Alan Cromartie to author, 18 March 2005.

101 “The Form of Apology and Satisfaction, 20 June 1604” in J. R. Tanner, ed., Constitutional
Documents of the Reign of James | 1603-1625 (Cambridge University Press, 1930), 221,
224. See also the earlier incident discussed in the text accompanying n. 60.

102 Doe, Fundamental Authority in Late Medieval English Law, 31.

103 Goldsworthy, The Sovereignty of Parliament, 63-75.

104 Quoted in Guy, “The ‘Imperial Crown’ and the Liberty of the Subject” in Kunze and
Brautigam, Court, Country and Culture, 67-8.

105 Corinne Comstock Weston and Janelle R. Greenberg, Subjectsand Sovereigns: The Grand
Controversy over Legal Sovereignty in Suart England (Cambridge University Press,
1981), 87; Goldsworthy, The Sovereignty of Parliament, 65-7.



The Myth of the Common Law Constitution 221

laws give power unto the king.”*°® For many, the two theories could be happily
combined to sustain the authority of the king in Parliament, but in the 1640s
they were split apart with tragic consequences.

Sir John Davies is often cited as one of the two best examples — the other
being Coke — of the “classical” seventeenth-century “common law mind” that
placed the common law at the core of the “ancient constitution.” *°” The preface
to Davies's Le Primer Report des Cases[etc.] has been described as “the clas-
sic exposition of the common lawyer’s viewpoint.” 1% He depicted the common
law as the custom of the realm, refined by the accumulated experience and
wisdom of countless generations, and warned that whenever it was changed by
statute, inconveniences invariably followed.'® Yet Davies was also a royalist
who maintained that originally, the king had possessed “ absol ute and unlimited
power in al matters whatsoever”; that he subsequently agreed to subject his
power to the positive law in “common and ordinary cases’; but that he retained
“absolute and unlimited” power in other cases. The latter power was not con-
ferred on him by the people or the common law: It was “reserved by himself
to himself, when the positive law was first established,” his prerogative being
“more ancient than the customary law of the realm” and remaining “above the
common law.” 1% Davies compared the king “to aprimummobile, which carries
about all theinferior spheresin hissuperior course. . . [A]sthe King does suffer
the customary law of England to have her course on one side, so does the same
law yield, submit, and give way to the King's prerogative over the other.” *'* He
was by no means the only lawyer who held royalist views. Sir Francis Bacon
said that “the king holds not his prerogatives of this kind mediately from the
law, but immediately from God, as he holds his crown.” **? Others who agreed
included Attorney-General and future Chief Justice Sir John Hobart, Chief
Baron Fleming, the great antiquary William Lambarde, L ord Keeper Coventry,
and Serjeant Ashley.™® James | was not alone in holding that his “absolute”
prerogative was “ no subject for the tongue of alawyer.”
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The early seventeenth century was riven by constitutional disputes partly
because the law of the constitution was inherently uncertain: Every attempt to
stateit became “tendentious as soon asit got beyond easy cases. . . . Englishmen
did not and could not know sufficiently the rules of the game in which they
were players.” > Proponents of rival ideologies were drawn into debate over
which institution was the most ancient: the monarchy, assemblies representing
the community, or the common law. The question was regarded as important
because, as Corinne Weston explains, “aderived authority was considered infe-
rior to an origina one.” William Prynne, for example, observed that “every
creator is of greater power and authority than its creature and every cause than
its effect.”*® The question was: What was the nature of England’s original
constitution?

Leading royalist writers found it incomprehensible that the common law
could have come first, or that it could be more fundamental than the authority
of the king. In his famous Patriarcha, Sir Robert Filmer discussed at length
the necessary “ dependency and subjection of the common law to the sovereign
prince:” 1’

The common law (asthe Lord Chancellor Egerton teaches us) isthe common custom of
therealm. Now concerning customs, thismust be considered, that for every custom there
was atime when it was no custom. . . [w]hen every custom began, there was something
elsethan custom that madeit lawful, or else the beginning of all customswere unlawful.
Customs at first became lawful only by some superior power, which did either command
or consent to their beginning. And the first power which we find (as it is confessed by
al men) isthekingly power, whichwasbothinthisandin all other nations of the world,
long before any laws, or any other kind of government was thought of; from whence
we must necessarily infer, that the common law itself, or common customs of thisland,
were originally the laws and commands of kings at first unwritten.*'

Not only had kings created the common law, but they retained “ absol ute author-
ity” to supplement or correct it.'° For this reason, Filmer said elsewhere, the
common law “follows in time after government, but cannot go before it and

15 Gray, “Parliament, Liberty, and the Law” in Hexter, Parliament and Liberty, 191-2.
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Johann P. Sommerville, Politics and Ideology in England 1603-1640 (Longman, 1986),
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be the rule to government by any original or radical constitution.”*?° Later in
the century another prominent royalist, Dr. Robert Brady, criticized Coke for
giving the impression that the common law had grown up with the first trees
and grass, “abstracting it from any dependence upon, or creation by the govern-
ment.” *2* For royalists, it was obvious that kings came first, armed with divine
authority, and laws followed. The common law was sometimes explained as an
innovation of the Norman kings.'?? Some royalists concluded that, because all
law was originally made by kings, it could be unmade or overridden by them.*?
The royalist theory was widely regarded as a threat to the traditional rights
and liberties of the people, including the powers and privileges of the Houses
of Parliament. But there were different ways of resisting that threat. Johann
Sommerville shows that anti-absolutists relied either on a contractual theory,
according to which the powers of the king were granted and limited by a pact
between him and his subjects, or on Coke's theory of an immemorial com-
mon law that stood above both king and people. He denies that everyone who
regarded theking's power aslimited subscribed to Coke'stheory: “[ T]he vocab-
ulary of contract was almost as common as that of immemorial law.” %
Contractualists argued that, whenever the word “ parliament” was first used,
representative assemblies had existed from time immemorial. John Selden, for
example, claimed that kings, nobles, and freemen had shared the power to
make law from the inception of civil government in England.**® He regarded
all law and government as the product of contracts between the king and the
people.’?S His views influenced his younger friends Sir Matthew Hale and Sir
John Vaughan.*?” Others argued for the same conclusion on theoretical rather
than historical grounds: There must have been an original contract, whereby the
community established the kingship subject to stringent conditions designed
to control regal power.'?® Charles Herle stated that “what is meant by those
fundamental laws of this kingdom. . .isthat original frame of this co-ordinate
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government of thethree Estatesin Parliament, consented to and contrived by the
peoplein itsfirst constitution.” *?° It followed that the law owed its existence to
the king, Lords, and Commons acting together, and not to the king alone. Inthe
1640s, Henry Parker denied that the law was the mother of Parliament; on the
contrary, Parliament was “that court which gave life and birth to all laws.” **°
As the Earl of Shaftesbury put it much later, Parliament, rather than the king
or the common law, was “the great spring, the primum mobile of affairs.” 3!
Many concluded that Parliament was therefore “ above the law.” 1%

Glenn Burgess argues that the doctrine of the ancient constitution broke
down partly because of the impact of contractualist ideas.*** He also describes
Sir Matthew Hale as one of the few who continued the tradition of thinkers
such as Coke.’** But Hale was a contractualist. He said that “all human laws
have their binding power by reason of the consent of the parties bound.”**° Like
Selden, heregarded statute asthe paradigm of law, and custom astantamount to
statute:**® “[T]helaws of England. .. areinstitutions introduced by . . . will and
consent . .. implicitly by custom and usage or explicitly by written laws or Acts
of Parliament.” *3" Hal e surmised that “ doubtless, many of those thingsthat now
obtain as common law, had their original by Parliamentary Acts or Constitu-
tions, made in writing by the King, Lords and Commons.” ' Because authen-
tic records of these ancient statutes (such as parliament rolls) had presumably
been lost or destroyed, their substance survived only through their having been
absorbed into the common law: For legal purposes, they existed “before time of
memory.”**° Hale's friend Sir John Vaughan agreed that this was why “many
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laws made in the time of the Saxon Kings, of William the First, and Henry
the First...are now received as common law.”**° But he went further than
Hale, asserting that “most” of the common law must have originated in Acts of
Parliament or their equivalent.'**

Hale recognized that the common law could change but aso thought,
in Charles Gray’s words, that “one essential thing has remained unchanged
throughout: the basic political frame, or the constitutional rules by which other
rules[could] be authoritatively recognized asbinding.” ***> What wasthis* polit-
ical frame”? Hale said that the common law was:

the common rulefor the administration of common justicein thisgreat kingdom; ... .itis
not only avery just and excellent law initself, but it is singularly accommodated to the
frame of the English government, and to the disposition of the English nation, and such
as by along experience and use is as it were incorporated into their very temperament,
and, in amanner, become the complection [complexion] and constitution of the English
commonweal th,**

Here, Hale was using the word “ constitution” in a medical sense, to mean the
commonwesalth’s natural state of health.'* It is significant that he described
the common law as “singularly accommodated to” the frame of government,
and not as forming or embodying the frame of government. By “the frame of
the English government,” he meant law making by the King, with the assent of
whatever assembly from time to time represented the people.**

In his Prerogatives of the King, Hal e discussed how the “ hature and extent of
any government in any kingdom or place” could be ascertained. He explained
that in the absence of actual records of “the original of government,” “the
original of that pact or constitution of our government”

we must have recourse to the common custom and usage of the kingdom....| mean
such customs as have been allowed by the known laws of the kingdom. And therefore
under the word custom | take in the traditions and monuments of the municipal laws,

beginning of the reign of Richard I. See Alan Wharan, The 1189 Rule: Fact, Fiction or
Fraud?, 1 Anglo-American Law Review 262 (1972). Plucknett has argued that Hale was
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or another. Thomas Plucknett, Legislation of Edward | (Oxford University Press, 1962),
8-9.
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|aw-books, records of judgments and resolutions of judges, treaties and resolutions and
capitulations of regular and orderly conventions, authentical histories, concessions of
privileges and liberties. . . 146

For example, “by the laws of this kingdom the regal government is hereditary
and transmitted by descent. This appears not only by the recognition of 1 Jac.
and 1 Eliz., but by the constant usage.” **” Evidence of the pact that established
the government of England wastherefore not confined to therecords of common
law but included statute law as well. According to Cromartie, Hale regarded
Parliament as the only place where the fundamental compact could be deliber-
ately altered, the only place in which the “consent of the people [and es|states
of the kingdom” could be voiced.'*® That is why, when Henry VII1 wished to
dispose of the Crown by hislast will, “he could not make such disposal without
an act of parliament enabling him.”'*° But the compact could also be atered
by changes in custom and usage, which were evidence of mutual consent.*>
In that sense, Hale attributed to the common law the capacity to change the
constitution, although Cromartie addsthat in this respect the common law “was
conceptually equivalent to an enormous statute, on which the king and people
had tacitly agreed.”*>* Hale did not think of the common law as something
that could be atered by judges. He said that when the common law failed to
provide aremedy for injustice, only Parliament could provide what was needed
by making a new law. Not even the House of Lords, the highest ordinary court
of appeal, could grant aremedy if no established law provided for one: “for that
were to give up the whole legidative power unto the House of Lords. For itis
al one to make alaw, and to have an authoritative power to judge according to
that, which the judge thinks fit should be law, although in truth there be no law
extant for it.” 1%

Hal e acknowledged that the common law dealt with matters of afundamental
nature, such as “the safety of the king’s royal person, his crown and dignity,
and all hisjust rights, revenues, powers, prerogatives and government. .. and
this law is aso, that which declares and asserts the rights and liberties, and
the properties of the subject.”*** On the other hand, he insisted that Parliament
as awhole (and not the House of Lords alone) was the “dernier resort” — the
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supreme and final court of appeal —with respect to all questionsof law.*>* These
included questions that were too high for inferior courts, raised by cases that
were:

so momentous, that they are not fit for the determination of judges, as in questions
touching theright of succession tothecrown. .. or the privileges of parliament. .. or the
great cases which concern the liberties and rights of the subject, as in the case of Ship
Money, and some others of like universal nature.*>

Hale subscribed to the belief that a representative assembly of some kind had
always existed in England.**® This became central to theideology of the Whigs
but was strenuously denied by most Tories. As J. G. A. Pocock describes that
ideology:

it was now parliament, rather than the law as a whole, which was being presented as
immemorial; and the claim to beimmemorial had been virtually identified with theclaim
tobesovereign. ... Thewhole concept of ancient custom had been narrowed downto this
one assertion, that parliament was immemorial. . .. The medieval concept of universal
unmade law, which the notion of ancient custom had sought to express, had collapsed.*>’

According to Burgess, the “classic age” of common law political thought and
ancient constitutionalism came to an end in the 1640s, when loss of faith in the
common law’s ability to control the Crown prompted a shift to other modes of
political and legal thought, relying on necessity, salus populi, or socia contract,
rather than custom.*® Janelle Greenberg disagrees, pointing out that ancient
congtitutionalism and contract theory were perfectly compatible because the
original constitution was widely regarded as having been established by con-
tract. She argues that in the 1640s ancient constitutionalism took on “a new
and even more vigorous life.”**° But Burgess may be partly right, insofar as
the “common law” version of ancient constitutionalism was thrust aside by the
contractualist version.

Thereisinsufficient space hereto tracefurther devel opments. The eighteenth
and nineteenth centuries were dominated by the political theory of sovereignty.
Writers such as Blackstone did not derive the authority of Parliament from the
common law. In discussing the application of civil and canon law by special
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courts, he denied that “their force and efficacy depend upon their own intrinsic
authority; which isthe case of our written laws, or acts of parliament.” Instead,
al their “strength” within the realm was due either to having been “admitted
and received by immemorial usage and custom in some particular cases, and
some particular courts, and then they form a branch of the leges non scripta,
or customary law; or else, because they are in some other cases introduced by
consent of parliament, and then they owe their validity to the leges scripta, or
statute law.” 0 This assumes that the authority of Acts of Parliament was not
itself derived from customary law: Indeed, heasserted that itis“intrinsic.” Else-
where, hereferred to “the natural, inherent right that bel ongs to the sovereignty
of astate...of making and enforcing laws.”'®* In his view, the existence of
alegislature with sovereign lavmaking authority was not a contingent feature
of alega system that depended on local customs. It was, instead, “requisite
to the very essence of a law”: Sovereignty “must in all governments reside
somewhere.” %% It might be objected that, even if the existence of a sovereign
legislature of some kind is a necessity, its identity and composition in a par-
ticular society must be contingent, and could be determined by custom. But
for Blackstone, England’s legislature was established by “an original contract,
either expressor implied,” entered into by “the general consent and fundamen-
tal act of the society.” 1> Moreover, Parliament’s moral authority flowed partly
from the security provided by the checks and balances among the monarchi-
cal, aristocratic, and democratic principles embodied in its three component
elements.'®* Blackstone had no need to rely on the authority of custom.

What conclusions can be drawn from this brief historical survey? First, there
isno evidence of significant, if any, support for common law constitutionalism
before the seventeenth century. On the contrary, there is solid evidence that it
was widely rejected. For much of the pre-modern period, the common law was
regarded as the “common erudition” of the bench and bar.*®®> The idea that the
authority of the judges' superiors — the king who appointed and could dismiss
them, and the High Court of Parliament that could overturn their decisions —
was the product of their decisions, or of their “erudition,” would have been
dismissed out of hand as an absurdity. That is partly why, on several occasions,
it was expressly and authoritatively denied that either the royal succession or
Parliament’s privileges were governed by the common law.

Second, even in the seventeenth century, arguably the “classical age’ of
common law constitutionalism, that theory was fully embraced only by afew
lawyerssuch as ThomasHedley. Sir Edward Coke denied, at | east on some occa-
sions, that the royal succession and the privileges of Parliament were governed
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by the common law. He famously held that the king's prerogatives were so
governed. But Sir John Davies, who shared Coke's conception of the nature of
the common law, was a royalist who believed that as the human source of all
legal authority, the king had retained prerogative powers that were “above” the
common law. Many lawyers, and other members of theruling elite, agreed with
him. Many otherswere contractualists, who believed that legal authority derived
from the community asawhole, which had entered into apact with the king that
conferred and limited his powers. After the seventeenth century, the political
theory of sovereignty, which maintained that there must beasovereignlegislator
in every state that by definition stands above the law, became ascendant.

Third, for most of the period surveyed here, almost everyone accepted that
the High Court of Parliament was the highest court in the realm, with ulti-
mate authority to declare and interpret the common law itself.'% Even lawyers
such as Thomas Hedley therefore accepted a version of common law con-
stitutionalism that is very different from modern versions of the theory, which
attribute ultimate authority to expound and devel op the unwritten constitution to
judges.

It must be conceded that, over the centuries, the scope of the common law has
steadily expanded. For example, the theory that the king possessed “ absol ute’
prerogatives that were above the common law eventually lost credibility. All
the powers of the Crown are now creatures of either statutory or common
law, and today the unwritten constitution is largely a matter of common law.
Parliamentary sovereignty may bethefinal bastion that still resiststhe common
law’s imperial ambitions. But the common law’s subjugation of other sites of
legal authority doesnot entail that, by somekind of immanent logic, itisentitled
and destined to sweep the field.

[11. Philosophical Analysis

| have shown that common law constitutionalism has much weaker historical
credentials than is often assumed. But many lawyers accept the theory for
philosophical rather than historical reasons. In the limited space that remains,
these reasons will be briefly examined.

Common law constitutionalism is sometimes the conclusion of an inquiry
into the source or basis of the authority of the doctrine of parliamentary
sovereignty. Adam Tomkins, for example, asks:

What then is the legal authority for the rule [of parliamentary sovereignty]? What is
its source? There are two alternatives. authority might be found either in statute or in
common law. The first of these options may relatively quickly be dismissed. Parliament
has never legisated so as to confer legidative supremacy on itself. ... The doctrine of
legislative supremagy is a doctrine of the common law.*%’

166 Goldsworthy, The Sovereignty of Parliament, 110, 118-19, 1534, 156-7.
167 Adam Tomkins, Public Law (Oxford University Press, 2003), 103.
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Tomkinsis concerned with the source or basis of the doctrine’s legal authority,
whereas other writers seem more concerned with its moral authority. Let us
assume, for the moment, that there is a difference.

If we are concerned with legal authority, then it is not clear that there is any
need to resort to deeper principles. There cannot be an infinite regress of legal
ingtitutions or norms, each owing its authority to the next in line. There must be
abasic norm or set of basic normsthat isauthoritative for legal purposes. These
basic norms might simply be that the institutions in question possess the legal
authority that isgenerally attributed to them. Consider written constitutions, for
example. In Australia, it hasbecome common for peopleto ask what the current
legal foundation of the Australian Constitution is. Since the British Parliament,
which originally enacted the constitution, lost itsauthority to change Australian
law, the answers usually given are either the common law, or the sovereignty
of the people. But no good reason has been given for assuming that, for legal
purposes, the constitution must rest on some deeper legal foundation. Why
cannot the congtitution itself bethe ultimate foundation of thelegal system, with
no need for the support of deeper legal norms? Andif it can, then presumably the
generally accepted norms of an unwritten constitution can play thesamerole. In
other words, constitutional doctrines such asthat of parliamentary sovereignty
can be legally fundamental, requiring no deeper legal support.

If, on the other hand, we are concerned with moral rather than legal author-
ity —either for itsown sake, or because positivistsarewrong to think that thetwo
are distinct — another question arises. Why would an enquiry into the ultimate
source or basis of the moral authority of alegal institution or norm be satisfied
by an appeal to a deeper law, such as the common law? Even if it did look to
the common law, would it not insist on digging even deeper, and inquiring into
the moral authority of that body of law? It is, after all, a moral rather than a
legal sourcethat is required here, and many candidates are available: necessity,
prudence, justice, equality, fraternity, duty to others, fair play, consent, and so
on. Thisiswhy palitical and legal thinkersin past centuries, when reflecting on
the law’s moral authority, appealed to a variety of competing principles such
as divine right, natural law, ancient custom, social contract, the checks and
balances of “mixed government,” the collective wisdom of the community, and
the practical necessity of sovereign power.

The nature of fundamental legal normsis admittedly a subject of philosoph-
ical puzzlement. That is why we turn to thinkers such as Kelsen and Hart for
enlightenment. Perhaps what people like Tomkins really seek, when they ask
about the ultimate source or basis of the authority of constitutional doctrines,
is a philosophical explanation of the nature of legal authority and of ultimate
legal norms. But that is quite different from what they expressly ask for. Hart's
theory of law, for example, helps us understand the nature and mode of exis-
tence of fundamental legal norms, and what it meansto say that they arelegaly
authoritative, but it does not provide a source or basis for their legal authority.
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Common law constitutionalistsmight reply that, evenif constitutional norms
such as the doctrine of parliamentary sovereignty are legally fundamental and
do not derive their authority from deeper legal principles, it is still useful to
classify them. Evenif they do not rest on deeper common law principles, it may
still be the case that they themselves are part of the common law.

It should be noted at this point that the common law constitutionalists
interest in classifying such normsas*common law” isnot merely taxonomical.
They believe that it has an important practical consequence— namely, that such
norms are “in the keeping of the courts,” which have authority either to change
them, or at |east authoritatively to declare that they have changed. Thus, having
decided that parliamentary sovereignty is a common law rule, Tomkinsinfers
that “[I]ike any other rule of the common law it may be developed, refined,
re-interpreted, or even changed by the judges.” 1% But there is a chicken/egg
problem here: Isthe existence of authority to changelegal normsaconsequence
of their correct classification, or istheir correct classification partly dependent
on the nature and location of authority to change them? Whether we should
classify unwritten constitutional normsas*“common law” surely depends partly
on whether they share the distinctive characteristics of the large body of norms
that uncontroversially bear that label —those of contract, property, tort, and so
on. These are the characteristics that distinguish the common law from statute
law. Among them is that common law norms have been developed by judicial
decisionsover many centuries, and that the courts have acknowledged authority
to continue to devel op them. But there are still major theoretical disagreements
about the precise nature of these norms, and the way in which they are properly
developed by judicia decisions. At least four conceptions of the nature of the
common law currently compete for acceptance.

First, thereis alegal positivist conception of the common law as a body of
judge-made rules, which Brian Simpson in 1973 described asthe* predominant
conception.” % Second, thereisthe conception that Simpson himsel f advocated,
of the common law as professional custom: “abody of practices observed and
ideasreceived by acasteof lawyers. . . [and] used by them asproviding guidance
in what is conceived to be the rational determination of disputes...”*’® This
resembles the conception of the common law as the “common erudition” of
the bench and bar, which historians have found in the fourteenth- and fifteenth-
century Year Books.'"* Third, thereis Dworkin's conception of the common law
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as a presumptively coherent body of norms, resting on fundamental principles
of political morality, which the judiciary has authority to identify and expound.
Thisisin several respects similar to the conception held by Sir Edward Coke
in the early seventeenth century.'’? Fourth, the common law in constitutional
matters can be conceptualized as customs or conventions either of the commu-
nity in general, or of government officialdom. In addition, other conceptions
arepossible, including various* hybrids’ that combine elements of two or more
of these four.

Whether unwritten constitutional norms are matters of common law depends
on two questions: which of these conceptions of the common law is the most
plausible, and whether those norms fit within that conception. | will attempt to
answer only the second question.

Versionsof common law constitutionalism based on thefirst and second con-
ceptions of the common law, as judge-made law, or as the custom or “common
erudition” of thelegal profession, areall implausible. Asamatter of history, itis
plainly false that the authority of either the king or Parliament was established
either by judicial decisions or the “common erudition” of the legal profes-
sion.”® And philosophically, thereis an incongruity between the legal doctrine
that the courts are obligated to obey statutes, because Parliament is sovereign,
and the theory that the courts can at any time rel ease themsel ves from the obli-
gation, because Parliament’s sovereignty is their creation, and subject to their
control.*”* We would not normally agree that x is obligated to obey v, if the
suggested obligation is self-imposed and can be repudiated whenever x thinks
it appropriate to do so. Such an “obligation” would beillusory.

There is, in addition, a deeper philosophical problem. Tomkins's implicit
assumption that there are only two kinds of law in Britain, statute law and
common law, is demonstrably false if the common law is judge-made law. It
is true that the basis of the doctrine of parliamentary sovereignty cannot be
statute. No |legislature can confer authority on itself by statute, because absent
preexisting authority, the statute would have to confer authority onitself, which
would beg the question.*” As Lord Lester points out, “Parliament cannot pull
itself up by its own bootstraps.” *’® But it is amistake to jump to the conclusion
that the doctrine must therefore be a matter of judge-made common law. After

172 The similarities clearly emerge in Gray, “ Parliament, Liberty, and the Law” in Hexter,
Parliament and Liberty.

173 For Parliament, see the historical study in Goldsworthy, The Sovereignty of Parliament,
chs. 1-8, which is summarized in ch. 9.

174 See Thomas, The Relationship of Parliament and the Courts, 31 Victoria University
of Wellington Law Review at 26 (“The conferral of that recognition [of Parliament’'s
sovereignty] isin the nature of a self-denying judicial ordinance.”).

175 Note, however, that the Treasons Act of 1571 declared that it was treason to deny that
Parliament had authority to regulate the royal succession.

176 |_ester, Beyond the Powers of Parliament, [2004] Judicial Review at 96. It follows that,
in New Zealand, Parliament’s authority cannot derive exclusively from § 15(1) of the
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all, it couldthen beasked wherethejudgesgot their authority from. If itistrue, as
Lord Steyn insists, that Parliament’s authority “must come from somewhere,”
it must be equally true of the judges authority. But they, too, cannot “pull
themselves up by their own bootstraps,” by conferring authority on themselves.
It followsthat their authority cannot comefromthecommon law, if thisisjudge-
made law. If it weretruethat all British law iseither common law or statute law,
their authority would then haveto comefrom statutelaw —givingrisetoavicious
circle in which Parliament’s authority to enact statutes is conferred by judge-
made common law, and thejudges’ authority to make common law is conferred
by statute. To break the circle, someone’s legal authority — Parliament’s, the
judges’, or both — must be grounded in akind of law that was not made either
by Parliament or by the judges.

Common law constitutionalists must therefore subscribe either to the third
or to the fourth conception of the common law. According to the third one,
the common law is abody of norms based on fundamental principles of polit-
ical morality, which the judges enunciate and expound but have no authority
to change. The identity of these principles is an objective matter: They are
whatever principles provide the best moral justification of the common law as
awhole. This is the conception favored by most modern common law con-
stitutionalists.*’” On this view, the unwritten constitution consists of whatever
fundamental principles of political morality provide the strongest moral justifi-
cation of theentirelegal system. These principles may therefore changeif other
parts of the system change. Judges do not have authority to change them, but
they do have authority to declare either that they have changed or that previous
understandings of them were mistaken.

Dworkin’s conception of the common law is plausible becauseit fits the way
judges develop that law. Judges do seem to believe that a constantly evolving
body of fundamental principles guides them in deciding novel questions, and
in overruling past doctrines that they have come to regard as erroneous. More-
over, their authority not only passively to identify and apply, but also actively
to develop, these principlesis acknowledged by other legal officials. Dworkin’s
conception can therefore form part of a plausible interpretation of the prac-
tices and understandings of legal officialdom. The problem with extending his
conception of the common law to encompass the doctrine of parliamentary
sovereignty is that this would not be equally consonant with official practices
and understandings. There is no settled official understanding that the doctrine
is merely one of anumber of principles of political morality, which the judges
have ultimate authority to identify and creatively devel op. Common law consti-
tutionalists assert that judges possess authority to decide whether parliamentary

Constitution Act of 1986 (NZ), or § 3(2) of the Supreme Court Act of 2004 (NZ), which
refer, respectively, to Parliament’s “full power to make laws” and to its “ sovereignty.”
177 See generally the references to Trevor Allan’'swork inn. 2.



234 JEFFREY GOLDSWORTHY

sovereignty has come to be inconsistent with other fundamental common law
principlesand, if they think it has, to modify or repudiateit. But unlessthey can
show that thisis an interpretation that fits official practices and understandings,
it remains a bare assertion. | have argued, elsewhere, that official practices do
not justify such an interpretation.’®

In this regard, an interpretation of the practices and understandings of legal
officialdom must extend further than those of the judiciary. Let us imagine
that the highest court endorses a Dworkinian interpretation of the unwritten
congtitution, holding it to rest on fundamental principles of political morality
that confer and limit the authority of all governmental institutions, including
Parliament. In the absence of abroader official consensus either asto the nature
of the unwritten constitution or asto the judges authority to interpret it in that
way, their interpretation could claim no better authority than their own say-so.
That would be just as question-begging and boot-strapping as the theory that
the unwritten constitution is a matter of judge-made law. If the judges claim
to possess authority to interpret the unwritten constitution is itself a product
of their interpretation of it and derives from whatever principles of political
morality they regard as morally justifying the legal system asawhole, then the
theory of common law constitutionalism ultimately rests on nothing more solid
than their claim that it is morally compelling. Thisis hardly likely to persuade
other theorists or legal officials—in Parliament, for example —who have avery
different understanding of the nature of the unwritten constitution and its moral
justification.

Dworkin's conception of the common law, when extended to the unwritten
constitution, isdistinctiveinthat it almost mergeslegal and moral authority. The
deepest principles of the common law confer moral as well as legal authority
onall other legal norms because, by definition, they just are whatever principles
of political morality provide the best moral justification of thelegal systemasa
whole. They must therefore consist of some selection, appropriately weighted,
from the principles of political morality previously listed: necessity, prudence,
justice, equality, fraternity, duty to others, fair play, consent, and so on.*”® But
no proposed moral justification of the law as a whole can redlistically hope to
secure widespread agreement. Many justifications, drawing on these diverse
moral principles, have been proposed by political philosophers, and all remain
deeply controversial. Judgesare not recognized as having authority to settlethis
controversy. And it would be question-begging and boot-strapping if their claim
to possess authority to settleit wereitself based on their proposed settlement of
it —that is, on their assessment of the deepest principles of political morality.
Any other ingtitution, such as Parliament, could with equal plausibility claim
the very same authority.

178 Goldsworthy, The Sovereignty of Parliament; Gol dsworthy, Homogenizing Constitutions.
179 See 230 above.
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As | have argued at length elsewhere, self-proclaimed moral authority —
evenif itisjustified —isincapable by itself of sustaining law. That iswhy legal
authority depends on general consensus, at least among the senior officials
of al branches of government.*®° This leads to the fourth conception of the
common law as judicialy enforceable customs of lega officialdom, or of the
community in general, which the judges did not create, and cannot change,
unilaterally.*®* Mark Elliott has devel oped a conception of this kind, according
to which the common law constitution consists of constitutional conventions
that have crystallized into laws.'®> The existence of constitutional conventions
requiresconsensusamong legal officials, including politicians. If Elliottisright,
the common law constitution also depends on such a consensus and can change
only if that consensus changes.

Understanding the unwritten constitution in terms of official consensus is
supported by H.L.A. Hart's theory that the fundamental rules of recognition
in any legal system are constituted by the practices of legal officials.*®* Such
rulessimply arewhatever ruleslegal officialsdo in fact accept and follow when
they make, recognize, interpret, or apply law. For this purpose, “legal officias’
cannot mean judges alone, and that was certainly not what Hart meant.'®
Otherwise, histheory could not account for theauthority exercised by thejudges
themselves. The fundamental rules of alegal system are necessarily established
and maintained by a consensus among the senior officias of al branches of
government. Only such a general consensus can provide both the coherence
and stability that alegal system needsto survive and function effectively, and a
satisfactory explanation of theauthority exercised by each branch of government
individually.'®

On this view, parliamentary sovereignty, like other unwritten constitutional
rules, does depend on judicial acceptance.'® Judicial acceptanceisanecessary
condition for the existence of such rules. But it is not a sufficient condition,
because the acceptance of the other branches of government is also necessary.
And the judges' judicial authority is equally dependent on acceptance by the
political branches. This means that any attempt by the judiciary unilaterally to
change the fundamental rules of alegal system is fraught with danger. Other
official smight be persuaded, inveigled, bamboozled, or bluffed into acquiescing
in the change. But, on the other hand, they might not. They might resent and
resist thejudicial attempt to change therulesthat had previously been generally

180 Goldsworthy, The Sovereignty of Parliament, 254-6.

181 See 232 ahove.

182 Mark Elliott, Parliamentary Sovereignty and the New Constitutional Order: Legislative
Freedom, Political Reality and Convention, 22 Legal Studies 340, 362—76 (2002).

183 See H.L.A. Hart, The Concept of Law (2nd ed.) (Oxford University Press, 1994), ch. 6.

184 Goldsworthy, The Sovereignty of Parliament, 240-2.

185 Goldsworthy, The Sovereignty of Parliament, 6, 240-6.

186 Goldsworthy, The Sovereignty of Parliament, 26.
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accepted and take strong actionto defeat it, possibly including the impeachment
of “over-mighty judges.” That might be regrettable, but the point is that if the
judgestear up the consensusthat constitutesthefundamental rulesof the system,
they are hardly well placed to complainif it isreplaced by apower strugglethey
areill equipped to win. In the absence of consensus, their own authority aswell
as Parliament’swould be up for grabs. Rules of recognition can and do change,
but fundamental changeinan unwritten constitution requiresachangein official
consensus. Judges can attempt to initiate such a change but are well advised to
make sure that the other branches of government are likely to acquiesce. If that
cannot be confidently expected, they would be wise to wait for the legislature
to initiate change.

Thisconception of the common law constitution isconsistent with the nature
of fundamental unwritten constitutional rules, and the process by which they
are changed. But it is still problematic. The problem is that describing the
unwritten constitution as a matter of common law, even in this sense, is likely
to breed confusion. The vast bulk of the common law consists of substantive
rules and principles, governing property, contracts, torts, and so on that are not
constituted by a consensus of legal officialdom in general and are therefore
able to be changed without such a consensus having to change. Judges are now
recognized as having authority unilaterally to change these rulesand principles,
or to declare that they have changed. They are best conceptualized asjudicially
posited rules, judicial customs, or Dworkinian principles.'®” To apply the same
label, “common law,” to the most fundamental norms of the unwritten constitu-
tionislikely to produce confusion, erroneous assumptions about the authority
of judges to change them, and conflict among the branches of government.
They are best regarded as “ sui generis, aunique hybrid of law and political fact
deriving [their] authority from acceptance by the people and by the principal
institutions of the state, especially parliament and the judiciary.” ¢

187 We do not need to choose between these alternatives here.

188 George Winterton, “ Constitutionally Entrenched Common L aw Rights: SacrificingMeans
to Ends?” in Charles Sampford and Kim Preston, eds., Interpreting Constitutions: Theo-
ries, Principles and Institutions (Federation Press, 1996), 121, 136.
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